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CHAPTER V 

TREATY RELATIONS 

§ 1. •Impbeiai Conteol in Treaty Matters 

The Imperial Crown has an absolute power of concluding 
treaties, and in so doing it is advised by the Imperial Ministry. 
There is no case yet "known in which any treaty proper has 
been made without the consent of the Imperial Government, 
and the normal mode of making treaties is to conclude them 
through plenipotentiaries granted full powers by the Crown. 
The term treaty which has been applied, for example, to the 
Customs Agreement between the South Afric*in Customs 
Union and the Dominion of New Zealand is merely a termino- 
logical inexactitude. In a few cases Governors have been 
empowered to conclude agreements in the nature of treaties. 
For example, in 1901 an agreement was made between 
Lord Milner on behalf df 'flie^Tra.nsvaal and the Governor- 
General of MozamMque with regard to the recruitment of 
native labour for service in the Transvaal mines and railway 
rates,’- and this agreement was superseded by another agree- 
ment concluded by Lord Selbome as Governor of the Trans- 
vaal with the ex-Govemor-GSneral of Mozambique on April 1, 

1909. ® The High Commissioner for South Africa has always 
been entrusted by his commission ® with special powers of 
communication with the Governments of foreign possessions 

‘ Pari. Pail., Cd. 2104, p. 189. 

® Part Pap., Cd. 4587. In 1909 also the Government made an informal 
arrangement with Portugal as to the deportation of Indians via Loureng-o 
Marq^Ues. 

® 0 . g. In Lord Selbornc’s Commission, 1905, clause iii; Lord Gladstone’s, 

1910. There are also many arrangements between South African Gover- 
nors and the Free S^ato and the Transvaal, e. g. a railway conveRUon {Ci.pe 
and .Free State), October 16, 1896 ; telegraph (Cape, Natal, Transvaal, and 
Free Stale), August 11, 1884. The High Commissioner signed the treaty with 
the Transvaal as to Swaziland hr 1894, See Cape Pari Pap., 1898, G. 8L 

1279^3 B 



1)102 ADMINISTRATION AND LEOISLATTON [paetv 

ill Alrioa. .Direct Ooiivciiticus wjjUi regard to ixiatal niattoi's 
liavo Hov'oral tinioH been coiicliulcd with the taci<'‘<»r express 
approval of His ^Majesfy’s OoviM'iinieni,, bur-jiostal matters'' 
Iiave always been treated as being of a eoimiu'reial character. 
Or again, ill I !K)I Australia iiiforimdly arranged to facilitate 
the travel' in the ('.oininonwerdth of .Japanese merchants, 
students, and tourists, but tliere was no tnad.y, just as 
Queensland had arranged informally with the .Ja])anese 
(Jonsul there for the limitation of emigration from .Japan to 
Queensland in 1900.^ 

There is no real doubt that treaties ,,inadc by the Orown 
are binding on the Colonies whetber or not the Colonial 
Governments consent to such treaties. It has indeed been 
suggested that I'atification by the (Colonial I'kivernmont is 
necessary, and a phrase used by Ijord Kimberley in 1872 ’^ 
during the j.‘orreSj>on(hmce with the Ausi.ralian Colonies as 
to the. creation of a cpiasi Customs Union in Australia has 
been (pioted liy 'r<Kld'' in favour of this view. Lord 
Kimberley there said that the power of making treal.ii's 
rested with the Imperial Covi'nimiMit, subjisd. to legislation 
being passed by the Imperial "UmI Colonial Parliaments 
where necessary to enable the ti'eaty to l>e puF in force. 
But this view is certainly wrong, unless i(. merely means that 
a Colony may or may not exercise its rigid, of adherence to 
a treaty by which it is not bound but with regawl to which 
it is only given an option ob arlluuynce, ami indeed it 
w'ould obviously be impossibhi for iuternatitmal relations 
to be successfully concluded unless there w<*re (uie power 
which could reprcseirt efl’ectively in external tnat-t,ers the 
Etnpire as a whole. On tlm. other Inuid, it. is an essential 
part of the Constitution of the Mmpirt' that so far as is 
practical no treaty obligations shidl b(‘ imposed without 
their concurrence on the self-governiiig Dtuninions. 

‘ Commonwealth Part. Fail., 1!«)5, No. (U ; {ituwasliunl /’«W. /’«/>., 

A. 5 , ^ “ 

C. 1370, pp. 0~10 ; bolow, p. I I7't. 

“ Parliam&ntary Oooenment in the. JiritM, p. 27.". Ho also 

Quick and Garran, (JmmnnnmaUh Vtmtitiifhn, p, 77U ; (^niek luurGrooni, 
Judicial^Pmver of ffie Oommommalth, p, KW, 
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Quito ajiart |rom’tliis obligation, which exists whether 
.legislatioi^s parsed or not, » is the question whether \he mere 
making of a ■^jeaty can alter the rights and obligations of 
British subjects. It appears clear in theory that the Orpwn 
can cede territory, and thus change the allegiance and the 
legal rights of its subjects ; ^*but if it does not ta?:e this step 
it appears equally clear that the mere making of a treaty 
is inadequate to create any new legal rights or duties tinder 
municipal law. There is no precisely definite case appearing 
on the matter, but for all practical purposes the action of 
the Government in, connexion with the case of Baird r. 
Walker ^ may be regarded as deciding the matter. In that 
case Sir Baldwin Walker, under the authority of a modus 
vivendi with the French Republic, concludedhy Her Majesty’s 
Government, took steps which involved interference with 
the property of Mr. Baird on the Treaty Shore qf Newfound- 
land. Mr. Baird brought an action in. the Newfoimdland 
Court against Sir Baldwin Walker, whose defence was that 
his act was an act of state into which the Colonial Court had 
no power of inquiry. The Colonial Court® declined to accept 
this defence as adequate, anqj, the matter then went on 
appeal t5 the P«vy Ccfuncil. The Judicial Committee 
decided that tlie decision of the Colonial Court was correct. 
They expressly disclaimed any intention of passing judge- 
raeSit as to whether the treaty was or was not sufficient 
justification for the. action, of Sir Baldwin Walker. What 
they did decide was, that if the treaty was set up as the 
justification for his action, it was formally to be pleaded 
in defence, and that it was no answer to Mr. Baird’s claim 
to say that the act complained of, which was prima facie 
a breach of Mr. Baird’s legal rights,^ was an act of state. It 

^ Soo Foi'syth, Ganes and Opinions on Constitutional Law, pp. 182-6 ; 
tho Boligoland debate, 1890, Hansard, cccxlvii. 764 j 1 App. Oas. 352. 

“ [1892] A. C. 491. Of. Bamodhar Oordlian v. Deoram Kanji, 1 App. Gas. 
362 ; Parlement Beige, 4 P. D. 129 ; 5 P. D. 197. Gases like in re 
Californian Fig S^up Company's Trade Mark, 40 Ch. D. 620,^sh.o'w,that 
a treaty cannot overrule a statute, but leaves the position as regards 
tho common law unafleotccL Of. in re Carter Medicine Company’s Trade 
Mark, W. N. [1892] 106. . * 1897 Newfoundland Decisions, 490. 
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may be noted that counsel did i ot attempt to argue tlia{ 
any treaty couid alter the law, only that trec^ios ^Tpeaee, or 
treaties akin to such treaties, could do so. 5 

The decision of the Privy Council left it open for Her 
Majesty’s Government to defend the action of Sir Baldwin 
Walker on the ground of the treaty. It is significant that 
they did not do so, but that they took steps to pay compensa- 
tion Co all those whose lobster factories had been interfered 
with by Sir Baldwin Walker. 

The same question of the effect of a treaty in overriding 
the law of the country has been discussed in other cases, 
both by the Privy Council and by Colonial Courts ; the 
general tendency is to consider that the maldng of a treaty 
is not sufficient to alter the ordinary rights of British subjects. 
For example, in the case of Tseiou v. Begistmr of Deedsf 
decided by ^ho Transvaal Supremo Court in 1905, it was 
held that, whatever was the forcu of the Convcntitvns between 
the Transvaal Republic and Her Majesty’s Government in 
1 881 and 1884, they were not sufficient to make it part of the 
law of the Tran.svaal that land held by natives should not 
be registered in their names • but In the name of a Govern- 
ment officer, in 1902 Mr. Dcakln intinated cMarly tliat 
in his opinion an Imperial Treaty could not override the law , 
of Australia, and though there are expressions of opinion , 
to the contrary,® it seems certain that this view is correct? 

The correct procedure, therefore, is for every Colony which 

‘ [1905] T. S. 30; cf. [1904], T. 8. 241 ; Vincent v. Ah Yeng, 8 W. A. L. R. 
146 ; Brown v. Ltoara, 2 C. L. R. 837, whioh docidca thiit an extradition 
treaty is not suffioiont authority for extradition without legislation. See 
also Wi Parata v. Bishop of Wellington, 3 N. Z. J. K. (N. S.) S. C. 72, whore 
it was held that a Crown grant was eonolusivo that the Crown had legally . ■ 
acquired land from, the natives, despite tho terms of the Treaty of Wai- 
tangi ; Nireaha Tamahi v. Baker, 12 N. Z. L. R. 483, overruled in [1901] , 
A. C. 661 ; Greenberg v. Williams, N. 0., 3 H. 0. 0. 336 ; and Cook v. Bprigg, ■ 
[1899] A. 0. 672 ; 9 C. T. R. 701. ; 

* The British Columbia Courts held tho reverse, and this is also tho view ; 
of thn Provincial Government ; see Tai Sing v. Maguire, 1 B. C. (Irving), ; 
at p. 109, and Lefroy, Legislative Power in Canada, pp. 265-7. It is hardly J 
necessary to discuss these oases : there is no treaty witlr diina imposing j 
obligations as to immigration, as the Court 'seems to have held. i; 
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accepts a tree|ty to pass any legislation necessary to give it 
full force^^n^ uhis has often been done, e.^. by the North 
American Colchies to carry out the provisfons of the Extra- 
dition Treaty of 1842, of the Reciprocity Treaty of 1854, ^nd 
of the Treaty of Washingtoi^of 1871, and by Cang,da in 1906, 
1908 and 1911 to confirm the Japanese and French treaties. 
The Imperial Government has also often legislated to^ sup- 
plement colonial legislation, as in the case of the Anglo- 
American Treaties of 1854 .and 1871, and the Anglo-French 
Treaty of 1904. In the case of Ne'^oundland an Imperial 
Act to override Colonial legislation was proposed in 1891,^ 
and only withdrawn on an undertaking being given by the 
Colonial Government that Colonial legislation would take 
place, and an Order in Council of September 9, 1907,^ was 
actually passed, under the Imperial Act of 1819, to suspend 
the operation of certain Colonial legislation vffiich was m- 
consistent with a modus vivendi of Septfember 6, 1907, with 
the United States. This Order in Council was revoked in 
1908 on the acceptance by the Colony of a modus vivendi 
pending the submission of the questions at issue with tho 
United States to arbitr&tfon^ • 

It is, of course, In each* case a question of interpretation 
how far treaties extend to the Dommions. Thus Her 
Majesty’s Government in 1875 ^ held that British Columbia 
was not entitled to the benefits of the Treaty of Washington 
of 1871, as it had become J)art of the Dominion of Canada 
subsequent to that date. On the other hand, general treaties 
would clearly, on the accepted principle of international 
law, apply to territories acquired subsequent to the date of 
the treaty, as, for example, the Transvaal and the Orange 
River Colony. Certain difficulty might arise in such a case, 
for normally these Colonies, as self-governing Colonies, 
would have been given the option of adhering to treaties of 
a commercial character, whereas as it was they fell under the 
* 

1 See Pari. Pap., C. 6044, H. L. 76, C. 62S6, 6334, 6365, 6488, 5'637, ^03. 

’ Pari. Pap., Cd. 3765, p. 168. Of. Cd. 3262. 

’ Canada 8ess. Pap., 1876, ]^o. 42, where tho arguments of both sides 
are given. Cf. 1877, No. 100 (French duty on ships). 
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operatioH of treaties which were^concludcd^t a ^iiio when 
responMble governmenfrwas not known.’^ «= ’ 

The question of the relation of the Imperial and Goloniai 
Governments with regard to the interpretation and the 
enforcement of treaties was revised in 188(5 in connexion 
with the discussion of the rights of the American fishermen 
in Canadian waters. ■* 

Li a note of May 10, 1886,^ addressed to Sir Lionel West, 
Mr. Bayard, in discussing the question, wrote, ‘ The Treaty 
of 1818 is between two nations, the United States of America 
and Great Britain, who, as the contracting parties, can alone 
apply authoritative interpretation thereto or enforce its 
provisions by appropriate legislation.’ Ho went on to urge 
that the seizure of certain vessels by tlio Canadian authorities 
‘ would appear to have been madi'- under a sup])osed dehga- 
tion of jurisdiction by the Imperial Government of Great 
Britain, and to bo intended to include authority to interpret 
and enforce the provisions of 1818, to which, as 1 have 
remarked, the United States and Great Britain are the 
contracting parties, who can alone deal responsibly with 
questions arising thorcundt^ In a di^spatch of July 2.1, 
1886,'* to Sir Lionel West, which was’ communieak'd on 
August 2 to Mr. Bayard, Lord Rosebery communi<iated to 
the United States Government a report of the Privy CoiMicil 
of Canada on the question. In that report it was point(id out 
that the authority of the Legislatures o’f the Provim^os, and, 
after federation, of the Parliament of Canada, to make enact- 
ments to enforce the provisions of the Convention, rested 
on well-known constitutional principles. I’he Legislatures 
existed, as did the Parliament of Canada, by the autlmrity 
of the Parliament of the United Kingdom of Great Britain 
and Ireland, and the Colonial statutes had received the sanc- 
tion of the British sovereign, who, and not the nation,* was 
actually the party with whom the United States made the 
Convention. The officers who were engagecTin enforcing the 
Acts of Canada or the laws of the Eftipiro were Her Majesty’s 

^ Of. Koitli, Slate Succession, p. 21 ; Wosllako, hUmwlmnnl Law, i. (17. 

” Pad. Pap., C, 4937, p. 37, “ Ibid, j), 85. 
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officers, tlieir autHority emanated dii'ectly from the 

Queen or Trojpi her repreWtative„ the Governor-General. 
The jurisdiction thus exercised could hot therefore be 
properly described, in the language used by Mr. Bayard, as 
a supposed, and therefore q^iestionable, delegatjpn of juris- 
diction by the Imperial Government of Groat Britain. 
Her Majesty governed in Canada as vrell as in Groat Britain ; 
the officers of Canada were her officers ; the statutes of 
Canada were her statutes based on the advice of her Parlia- 
ment sitting in Canada. It was, moreover, an error to 
conceive that, becaftse the United States and Great Britain 
were in the first instance the contracting parties to the 
Treaty of 1818, no question arising tmder that treaty could 
be ‘ responsibly dealt with ’ cither by the Parliament or by 
the executive authorities of the Dominion. The raising of 
the objection was the more remarkable as the?* Government 
of the United States had long been aWare of the necessity 
of reference to the Colonial Legislatures in matters affecting 
their interests. The Treaties .of 1854 and 1871 expressly pro- 
vided that, so far as they concerned the fisheries or trade 
relation)^ with the proVinceg, they should bo subject to rati- 
fication by their scVeral Legislatures, and seizures of American 
vessels and acds followed by condemnation for breach of the 
Ppvvincial Customs Laws had been made for forty years 
without protest or objection on the part of the United States 
Government. " ' 

In a note from Mr. Phelps to Lord Iddcsleigh, of Septem- 
ber n, 1886,^ no exception was taken to this view. 

The question rose again in 1891-2 in comicxion with the 
])rop()Scd arbitration as to certain questions of rights on 
the French shore. The French Gewernment endeavoured to 
insist that all legislation and executive action for enforcing 
thfe award should bo taken by the Imperial Parliament. 
This claim Lord Salisbury absolutely declined to admit. 
France was eirtitlod, he held, to exact the punctu^ perform- 
ance of the treaty obligation of Great Britain, but had no 
autlmrity to insist otv any special method.® 

> Pari Pai)'., 0. 4937, p. *120. * Pari Pap., C. 070|, p. 47. 
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This view has now received the taoi t a])proval o^he 1 1 ague 
Trihunal in ocTnnexioji Avith tlie North Aniradcan Eislutrios' 
Arbitration, in their award of Soptonibor IftlO, whore they 
roowgniKC the rigJit of (lanada and Nowfoiiirdland to make 
laws regarding the fishery bindijig on Americians, and do not 
restrict that pow<'.r to tlie Imperial authorities only. 

On the other hand, ’t remains of course for the linporial 
Government to decide what interpretation „wiirbo put oir 
a disputed treaty. Thus, in 1907, that Government wore 
miable to accept the view of the Government of New- 
foundland that the meaning of the Treaty of 1818 with 
the United States regarding the fisheries was too clear to 
admit of dispute, and therefore refused to enforce its terms 
absolutely, without reference to the views of the United 
States Govcnimcnt.''' 

§ 2. Tub AiuumiKMKNTs kor Sbi'arati3 Aoiibubnob to 
AND WITH DRA WAD KROM GhnKRAIj TrBATIKS UY TUB 
DOMTNJONS, and Jj'OR tub (lONSUl.TATlON OB TUB 
Dominions jn rboard to suoii 'I’rbatibs. 

■^riio original jiractice was to .‘•.oneludo treatii'-ft binding 
on all the dominions of the Grown, and as late as lS(i2 anil 
ISfir) tlie treaties with .Belgium and with the North (h'rmau 
Oustoms Union not merely bound all the Golouiiw, buf. |,7o- 
vidod for the grant of national treatment in f.hci Goloiiii'S to 
the products of these foreign ('ountrics. In IHIIS (he Aiisti'o- 
Hungarian Treaty of Navigation still bound all tiu' (lolonics, 
excepting that in those Oolonies in which (he coasting tra<h< 
was reserved for British ships the reservation was p<‘.rmi()(.('d 
to continue. Tlie commercial Treaty of 1K7(> wi(h Austro- 
Hungary applies in expfoss terms to all the Golonics, a,ud 
existing treaties with Norway and Sweden of IH2(i, wi(.h 
Switzerland of 1865, with Russia of 1859, with Bolivia of 
1840, with th» Argentine Confederation of 1825, and so forth, 
naturally-fiacludod the Colonies.® In 1877 tfie (piestion as 
to the propriety of concluding such treaties was raised, and 

* Pari Pap., (Dd. 37C0. * Pari Pap., Ccl. 3300 and 33i)«, 
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the Secretary of Sta*te fortForeign Affairs agreed tliat com- 
• mercial tri^ti^s should not be applipable to the responsible- 
government Colonies automatically, but that these Colonies 
should be given an option of adherence, usually within 
a period of two years.^ The ^rst treaty to contaiji a Colonial 
clause was ai)parently that with Montenegro of January 21, 
1882. The Treaty of 1883 with Italy permitted the respon- 
sible-govertxment Colonies to adhere within one year, the 
Treaty of 1888 with Mexico permitted the same Colonies, 
including Natal in view of the probable early grant of 
responsible government, and fixed the time for adherence 
at two years, and the same principle was laid down in the 
treaties of 1887 with Honduras and of 1891 with Muskat.^ 

The right of separate withdrawal was not then asked for, 
and it appears first in a Convention of July 15, 1899, with 
Urnguay, and in a Proclamation of February «, 1900, with 
Honduras, which enabled Her Majesty’s Government to 
terminate the Treaties of 1885 and 1887 with these states 
on giving six and twelve months’ notice respectively on behalf 
of any British possession which might have adhered to the 
original treaties. ' * ^ » 

At the Colonial ConforcAce of ] 902 a resolution was passed 
in favour of restricting coastwise trade to those countries 
winch permitted English ships to engage in coastwise trade, 
and in consequence of this Conference declarations wore 
signed at Athens on Novornber 10, 1904, and May 4, 1905, 
enabling the Treaty of 1886 with Greece to be terminated by 
a year’s notice in respect of any of the adhering Colonies. 
In 1907 the resolutions of 1902 wore reaffirmed, the Imi)erial 
( lovernmont dissenting in so far as the proposal was intended 
to regard as coasting trade the trade between the Mother 
Country and the Dominions. Before the Conference in 1906 
Australia gave a preference to British goods imported in 

' iSoc Canada Sens. Pap., 1883, No. 89. 

“ (if. also tlio If ail Skips Act, 1891 (54 & 55 Viet. c. 31]!^‘whliol»con- 
lomplaloH llio agi'ooiuoiit of tlio Coloiiios to the issue of Orders in Council 
hringiitg it into force (h. 8); Jonkyns, British Bide and Jurisdiction beyond 
the Seas, p. 91, note 2; bolow,*|>. 1120. 
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British ships manned by white labour. ^ 1'hc Bill was 

reserve.d bocaufto of repvosentations of the ljiy,)ei'ial Govern-* 

mont as to its confl-iotiiig with treaties (ospecually tli(( llussia ii 

of 1-859 and the Austro-Hungarian of IHfiS), and it did not 

come into , operation. As a result of the inekhuit and of 

the (bnl’oroneo, j)owor was ol)taiiiod in 1 997 -8, l)y negotiation 

with Paraguay, Bgyf)t,'aiid Liberia, to withdraw in I’espeet 

of any self-governing Dominion on a year’s notie'e. 

It must not, however, bo thought that i)y oblaining ])ower 

to withdraw or to exempt self-governing Dominions from 

the obligations of treaties, those Dominions arc by that faet 

shut out from the benefits of the treaties in question. The 

rights given by the treaties may be divided into tw'o class('H. 

hi tlie first ])laco there arc rights w'liich may be roughly 

described as political, such as privileges and ('xemptions in 

favour of carjisular ageaunes ; the right to (airry on inU'rnal 

commerce ; (‘xemption from com|)ulsory military servi(H' ; 

from judicial and administrative and municipal functions 

(other than tliose inqiosed by the laws i’(flating to juries) ; 

exemption from conti'ibutions imposed as an ecpiivahuit for 

personal servi(!c ; exemptiryii Jrom* military e.xjjiftions or 

requests, except com|)idsory billeting and oth(‘r milil-ary 

exactions to which subjects of the couidiy may Ik' lia.l)l(‘ as 

owners or occupi<'.rs <if real property ; tlie right to accjjj^iire 

property movable or immovable ; tlu^ right to dispose of 

propcTty by inlu'ritanee and sTmilar n<»nditi(uiis. On tlu* 

other hand, there ar(‘ matters which are praidhiaily purely 

commercial, such as scales of imjiort duties, and it is <'lear 

that a distinction must Iks dra-wn betwi'cn the two classt-s. 

An Australian, for example, as a British subjec.t, must be 

hold to be entitled in Japan to all the privileges given to 

British subjects by the Treaty of 19H , although the Gommon- 

wealth is not bound by that treaty. On the otluw hand, it 

is equally clear that goods from Australia are not entitled to 

the^speeijd tariff granted by the. Treaty of 19W to goods from 

the United Kingdom, and as a matticr of faet they are not 

accorded such treatment, and one of the gre-at obsfiacl('s»t.o the 

development of commercial intcrcofirso I wtwce.n tlu'. Oommon- 
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wealth and Japan is the ^ififerential tariff impose,d by the 
" Japanese ^ajnst places which haveaio treat;^ rights.. 

It may be aigued, of course, that the position is somewhat 
one-sided, inasmuch as Japanese in the Commonwealthr for 
example, have no rights analogous to those of British subjects 
in Japan, but consideration shows that any attempt to avoid 
this result would lead to inextricabie difficulties. In^view 
of the constant intercourse between Great Britain and 
Australia it would be very difficult to define any basis on 
which an Australian subject could be distinguished from an 
ordinary British sifbject, and the Colony is penalized suffi- 
ciently for its lack of adherence by the tariff disabilities under 
which it labours in consequence. 

In political matters proper there has been no attempt to 
obtain separate powers of adherence or withdrawal for the 
Dominions, and it is clear that such an atteifipt would be 
meaningless. It is impossible, as long as the Empire retains 
any unity, for one part to bo treated in political questions 
differently from another part, and the separate adherence 
to and withdrawal from treaties is only possible as in com- 
mercial J-reaties, wherS a djffolcntiation of treatment co\ild 
bo based upon a* differentiation of locality. This remains 
true oven in the most recent treaties, and in this case also 
tl\i> practice of consulting the Colonies has not yet been 
introduced save within somewhat narrow limits. Nor, as 
a matter of fact, h&ve the Colonies put forward any formal 
claim to bo given an option as to adherence in the case 
of general political treaties. Recent examples of political 
treaties concluded without consultation with the Colonies 
are the Hague Conventions of 1899 and 1907, the former of 
which, in the Convention relating to the laws of war, imposed 
certain obligations on the countries adhering : for example, 
aS" to free postage and exemption from eustoms dues for 
prisoners of war, to which effect could not be,given without 
Colonial legislation, and the latter of which alsp re(juired 
certain amendments in legal matters. Similarly in the case 
of the ])olitioal conventions with Japan ; the treaty with 
France of 1 904 for the settlement of outstanding questions ; 
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tho later Convention of 19t)7 rcl(vting to tho Now HobridcK ; 
the treaties with the Nprthcm l^owors for nS?iintc.nu.iui<v 
of the sialus quer in the North Sea ; tho trftaties with tlu' 
Mediterranean Powers for the inaiint('nanco of the 
quo in tho JMcditorrancaii ; th(^g(Mioral Act of Algcctiras 
garding Morocco of 1900, &c., no attoTn-}it liaa i) 0 ('n iniwle, 
nor (ioukl any attempt ho made, to })orn)it soijaratci adhesion 
on tho part of tho Boininious. So cveir the flow Extra- 
dition Treaty with Belgium of 1911 applic^s generally to tlio 
whole of tho Empire. Thus also a Bill was introduced in 
the Imperial Parliament in 1910 to enable His Majesty’s 
Government to cany out the Hague Convention, and another 
Bill to amend tho law of Naval Prize, in order to render it 
possible for His Majesty’s Government to accept tlie nih's 
in tho Naval Prize Convention’ agreed upon at London in 
1908 as a lasis for tho Jnrisdiiition of tho International 
Prize Court coutoinjilatcd by the Hague Convention of 1907. 

On tlie other band, it is eipially a li.xi'd rul<i (.hat in all 
possible cases tho Dominion ( Jovcrnm('ni.s should bo consuhitsl 
with regard ov<m to political trcatic's which directly alTt'(*t 
their interests. Ho far baedt as 1871, when the 'Prcfaty of 
Wa,shington was negotiated, Hir flohn Mivcdonald was oiu' 
of tho Britisli rcjn’csontativoH and acted on behalf of (faiiada.. 
Himilarlyit was laid down in adispatcdi from Mr. La.bou(thi're 
ol March 29, 1857, that no addition would bo made to tlu* 
treaty burdens of Newfoundland wif.houl, consulCng llx^ 
Newfoundland Government, 'riiuson two occasions, in 1897 
and 1886, treaty arrangomcnliS with 'h’ra.nc(^ ha,v(i been 
dropped because of tho objection of tluit Government, and 
tho Treaty of 1904 with Prance, so far as i(, conceriual Nt>w- 
foundland, was based on tho fullest consuli.ati(»n Ix'twcen 
tlie Colony and tho Imperial Government, and the J mpm'ial 
‘ Of. HUCHlion askod in Houhc of Cotmuons, Ncvoiulicr IS, (tiriiic 
motion of the Commonwoaltli (Jovominont the Imijoi-ial (lonfei'eiife of 
1911 discussed tao Doolamtion of London and agreed ty its lutiiiealion ; 
see Jhrl. I^., Cd. 6513; 5746, pp. 34, 97-134 ; 574(i I. pp. 4 20. 'J’lio 
Prime Ministers wore also then consulted as l.otli(‘ renewal of (.ho JapaiU'so 
Allianeo; see lloim oj Uommmm Maim, x.\viii, 1209, (270, l:(0S,*j;t0!) 
1347, 1348. 
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Cjovornment iu that Tbreatj^ made very substantial sacrifices 
itself in and territory in ord(pr that the biidens of 

the French rignts iu Newfoundland should* be lessened. In 
1906 and 1907, as the published correspondence’- shows, 
every effort was made by theJEmperial Government to secure 
the co-operation of theNowfoundlandlGovernment in negotia- 
tions with the United States for the«settlement of a modiis 
vivendi regulating the fisheries in Newfoundland waters* and 
it was after the fullest consultation and agreement -with 
the Governments of Canada and Newfoundland that it was 
arranged in 1909 to submit the questions at issue with regard 
to the American rights of fishery to the Hague Tribunal. 
On the same principle the Commonwealth of Australia and 
the Dominion of New Zealand were consulted with regard 
to the proposed agreement with France as to the New 
Hebrides, though unfortunately in the case of thesie Dominions 
full co-operation was not secured. A representative of New 
Zealand, however, took some part in a later negotiation of 
the details of the arrangement, and in carrying out the 
arrangement steps have been taken to keep the Govermnents 
of the Commonwealth and Ne\wZealand fully informed. 

But by*^ far the iiSost striking example of arrangements for 
such consultation are the cases of the General Arbitration 
Treaties with the United States of America, that ratified 
on tlune 4, 1908, and that of August 1911, and the Pecu- 
niary Claims Treaty of 191 If hi which it is expressly provided 
that His Majesty’s Government reserve the right, in the case 
of any questions affecting the interests of a self-governing 
Dominion, to obtain the concurrence of that Dominion in 
the social agreement which is required under the treaties 
for the reference to arbitration. T^ie circumstances of that 
case are, however, peculiar. Under the Constitution the 
Senate occupies an anomalous position, inasmuch as its 
consent is necessary for the ratification of any treaty, and 
it does not feel itself in any way bound to accepli^a treaty 
because it has been made by the Executive Government. 
It is therefore reasonable to expect that the United States 
> Pari. Pa§., Cd. 3202 and 8705. 
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(Jovorumoiifc yliould acoojit a siiu|lin' Mti|)nhition with I’cgartf 
to the ca.se a Ponuuion, whereas it would hardly Ins, 
rcasoiiablo to ask- for a similar conces,sion froiiPothor powers. 

At the aanic time it must he recoguized that there is a 
definite limit to such c.oncessions. .In tlie long run tlii^ 
Imperial tlovernnu'iit must decide, inasmucli as it is upon 
the Empire that the results of any decision will fall, and 
thorofore the ceirtral power must acctepl- the rc.'ipousihility 
and liave the final authority, and this has been recently 
laid down in tlie correspondence of J 907 ^ with the (.lovern- 
ment of Fcwfoimdland regarding the American fishery 
rights. 

It may be added that the practice has of recent years been 
introduced of consulting the Dominions with regard to i/he 
ca,se of general commercial treaticss, in order to asciertain 
if there are any n^pTwentations which it is (h'sirabh' to main' 
in th<* spectial intere.sts of those Dominions. Thus in lh(‘ 
Anglo-(iro(‘k agreement a spcH-ial inseri.ion was imuh' of 
codfish in view of th<^ inUn-ests of tlu> (lovm-nment of Ntnv- 
fouudland, and steps have l)een taken to se<uire the preseiua* 
on the Advi,sory (lommitk'ef^>f tluT Hoard of 'I’rade of repre- 
sentatives of the .self-governing irominior.s. " 

§ 3. OOMMHKOlArj NuaOTrATION.S WITH JlKdAHI) TO Till'! 

Domjnion.s " 

His Majesty’s Govemnumt has from- an early date. b<i('n 
anxious to as.si.st the self-governing (lolonitis to secuire by 
treaty commercial arrangements which may appear to them 
to be advantageous in their interests, and in respect of siu'h 
negotiations have always desired to have the assistance <»f 
Colonial ministers familiar with tlio matters dealt with. 

JReferenco may bo made to the negotiation by Loi-d .Elgin, 
then Governor-General, of the Reciprtxuty ’I'reaty of 1.85.1 
with the United States in the interests of tlanada, in wliieh 
the^Oan^ian Government wore consulted in the fullest 
manner possible. 

In 1805 Her Majesty’s Govoramont expressed their -readi- 
^ ’ Cf. Furl. Fap., Od. 3705, p. 17!). 
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uess to accept Clauadfan assistance in negotiating a Treaty of 
.Reciprocit;\witli the United States.^^ • 

In 1871 Sir"John Macdonald was one of the plenipoten- 
tiaries engaged in the negotiations for the Treaty of Wash- 
ington, O. Brown negotiated -vritli the States in 1874, 
while Sir Alexander Galt and Sir Charles Tapper, from 
1877-84, on several occasions connoted negotiations for 
commercial treaties with Spain and France. It was afT first 
proposed in such cases that the Colonial representative 
should be treated as being engaged in an informal negotiation, 
and that he should jiot actually sign the Convention when 
concluded, but this principle was abandoned almost imme- 
diately, and as early as 1884 it was contemplated that had 
the negotiations with Spain then on foot resulted in an 
agreement. Sir Charles Tapper, High Commissioner for 
Canada, should have signed the agreement together with 
His Majesty’s representative at Madrids 

In 1888 Sir Charles Tapper actually signed with Mr. Cham- 
berlain the Treaty of Washington, which was, however, not 
approved by the United States Senate, arid therefore was 
never ratified. . * - ^ 

In 1805 Canadian ministers with Sir J. Pauncefote con- 
ducted negotiations with the United States Secretary of 
State, but no settlement resulted.^ 

Tn 1893 Sir Charles Tapper negotiated a treaty with 
France which was finally accepted by both the French and 
British Governments. Sir Charles signed the treaty along 
with His Majesty’s representative.® 

In 1890 and 1902 Sir Robert Bond negotiated, through 
the Ambassador at Washington, with the United States 
Secretary of State. The former ^negotiation resulted in 
a Convention which was not proceeded with, owing to the 
opposition of the Canadian Government on the ground that 
it was hostile to the interests of Canada, but the negotiation 
of 1902 terminated in the signature of a Convention, which, 
however, never came into operation owing to the^jeeffions 
of th^ United States Government. 

‘ 8eo Pari. Pap., 0. 703, pp.lS seq. ; February 8, 1807, 1, p. 13. 

® Canada Sm. Pap., 1893, No. 61. “ Ibid., No. 62. 
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In 1907 Mr. Fioldiug atul Mr.r^Brotleur, on hoJiall' of llio 
Canadiaii Goveranicnt,,n('gotiatcd a woparato Miaf.y witJu 
Franco which received the apjwoval of M \h Majesty ’h ( iovcrii- 
mont, and which, as supjdonientcd l)y a Oonv(‘nl.ioii of 1909, 
lias boon ratified by botli Govcriinunits. 

I’lie principles regulating the condiuit of such ncgotialiions 
has always boon as ip the castis cited alsove - tliat 11 is 
Majesty’s Minister in the foreign Court coiuserned should be 
a plenipotentiary for the jnirposo of signing the <,r(>aly, 
and that the whole negotiation should ho carried on under 
the supervision and wth the ajiproval of Ilis Majesty’s 
Government. The principles were laid down clearly in 1 
and they were more fully expressed in a dispatch from Lord 
Ripon 2 convoying the decision of the lin])erial Government 
with regard to the I’osolutions arrived at hy ffu' rc'presenta- 
tivos of the rt^lf-goveniing Colonies at the Ottawa. Confereime 
ol 1894, which laid <lown the following rul<‘s : ■ 

Any agreement made must he an agrec'UK'.iit hetwiam Her 
Majesty and the sovereign of a. foreign sta.t(‘, and it was to 
Her Majesty’s Goveriummt that tiu' foreign stab' would apply 
in case of any questions jiriMing ifiuh'r the agn'enient. 'I'o 
give the Coloniiis power of negotlaPing treirtii'S for ( iTt'inselves 
without rclerenee to Her Majesty’s Gov'<‘rnment would he <o 
give them an international status as si'pa'i'aii' a-nd sov*erei'.pi 
states, and would be eijuivalent to hri'aUing n|> tin* Kmpire 
intoa number of independent states, a. ri'sult injurious e(iually 
to the Colonics and to the Motlu'r Country, and one that 
would ho desired hy neither party. 'I'he iu'gotia.tion,s, t here- 
fore, between Her Majesty and the fonugn sovcri’ign must 
ho conducted hy Iter Majesty’s ri'presentiativi' at the foreign 
Court, who would keoj) Her Majesty’s Covi'rnment. informed 
of the progress of the discussion, UiUtl s(*ek insi.rnet ions from 
them as necessity arose. In order to give due help in the 
negotiations. Her Majesty’s i-ejiresentative should, as a ruh', 
he assisted by a delegate, appointed hy the Colonial Govern- 

Parl. Pap., 0. 70:>; a«o alsi) Lewis, (Imnjn HTuirii, p. go-. 

Tfoim of GmmmiH Ikbah>s, 1887, p . :}')(! ; I8l)g, p. Jtlfrg; '/%• Khm~ 

dom Papm, pp. (J8-72. * Ibid., C. 782# j 7m, pp. 53 swj., MT .si-.p' 
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iheut, either as a plenipotentiary or in a subordinate capacity, 
fis the circT^i^stances might require. If, as a result of the 
negotiations, Shy arrangements were'arriveji at, theyVould 
require approval by Her Majesty’s Government and by the 
Colonial Government and also by the Colonial Legislature, 
if they involved legislative action before the ratification could 
take place. This procedure had beeg. in the past adopted, 
and Her Majesty’s Government had no doubt as to its “pro- 
priety, as securing at once the strict observance of existing 
international obligations and the preservation of the unity 
of the Empire. Thev exact mode in which the negotiations 
have been conducted was varied slightly in 1907 in the case 
of the negotiation of the French Treaty regarding Canadian 
trade in that year.’- In the case of the previous Treaty of 
1 893, not only was the treaty signed jointly by the Ambassa- 
dor and Sir Charles Tuppor, but in the negotiation Sir Charles 
Tupper was assisted by Sir Joseph Crowe, who was attached 
to the Paris Embassy. On the other hand, in 1909, Mr. 
Fielding and Mr. Brodour carried on negotiations directly 
witli the responsible French officials, and it was only after 
an agreement had been pra«tical]y arrived at that full powers 
were issucfl to the Ganadia* Ministers together with the Am- 
bassador for the signing of the treaty. There was, however, 
it should be noted, a ground of convenience for the associa- 
tion'rtf Sh’ Joseph Crowe with Sir Charles Tupper m the earlier 
negotiation. Sir Ohayles Tupper has told me that he desired 
the aid of an officer who could converse fluently in French, 
and as early as 1884 the Imperial Government were prepared 
to permit Sir Charles Tupper to negotiate directly with the 
Sjianish representatives if he had so wished. In both cases, 
before the plenipotentiaries were authorized to sign the 
treaty the conditions laid down were carefully examined 
by the Imperial Government, and the treaty was of course 
subject to ratification by the Imperial Government. 

^ The claims of a real change made by the Liberal party in the Canadian 
House of Commons on January 18, 1908, repeated in the ImperiaTl'Oomnfons 
on July 2], 1910 (xix. 145G-8), and by Ewart, The Kingdom Papers, pp. 0, 
75, wore completely refuted at the time by Mr, Foster, Mr. Borden, and 
^Sir 0. Tupper; soo Delates, 1907-8, pp. 1205, 1384, 3517-22. 

1279*3 C 
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Since the conclusion of the Efonoh Treaty of 1 007 and the 
similar Supplementary arrangement of 1000, was 

negotiated by the Canadian ministoi’s, CanadiHias C'.oiwtliuh^d, 
in J 91 0, arrangements with Germany aiul with li.aly regarding 
commercial matters. These arrangenn^niiS w('r{' negoiiiatiul 
in Oanada’with the Germa.n Consul-Genera, I at Monl.real, aiuI 
with the RiOyal (ionsuiof Italy. In both eases ilie jK'gotia- 
tion' resulted not iji a formal treaty but iucr(dy i n a. provisional 
agreement made in consideration of the intention to conclude 
a formal treaty through the ordinary clianuol. Tho Canadian 
Government received the approval of His Majesty’s Govcni- 
ment for the conclusion of those Conventions, and tho 
Canadian Government have expressly recognized that if any 
more formal arrangements are desired they shonld take tlm 
form of a treaty and bo negotiated by •|)lenipo(,('ntiari('s duly 
appointed. . Tu both e-ascs tho eoneessious agrt'ed t<> by tlu' 
Canadi.an Government were carried into (‘(Ic'c.i, by Ordci’s 
in Council under the authority of the Onnlom Tariff, 1907. 

In the case of tho United vStaies, in order to S(!(uire th(‘ grant; 
of the minimum Payne tariff, the (Unadiun Governnumt, 
earned on in 1910, witli the knon'lodgcH and approv'al of His 
Majesty’s Government;, Jicgotiations with tho Uniti'd Slutes 
Govennnont. No treaty resulted from these negotiat ions, but, 
tho United States Government ae(!orded tiie niinimiim tarilT 
on tho understairding that (Wuida would give <‘onc<'s,si(ms 
on certain articles, and the (Janadian (iovenmu'nt; ga,v(' tlu* 
concessions, not by sjK'-cial grant 1,0 the Unit,ed Hlutes, but, by 
lowering by Act of Parliament (e. 1 0) the tarilT for the whole 
world.’ In 1911 a much more eom])rt!h<msive arrangemeut. 
was made at Washington, amounting to a limited r(t<u'|)roeit,y, 
thus fulfilling Canadian views of old standing, 'i’lu'. jirrange- 
inont was to bo carried oixt by rcoij»roeal l<'gislat,ion, and 
not treated as a treaty ))ropcr. fi’hc Ambassadoi- was kept, 
informed of its progress, and everything done by t.lie ( 'anadiaii 
ministers to avoid serious injury to Rrit,isli triide.'-^ 

‘ fcteo far flennauy tlio Onlor in CouiKtil nf Ii’alii'Uiiry ciincalliii,; 

tho surtax impuisod cm Ooniuui goixl.'i by Oulor in (iduaoil of November 
1903; CamdaGazdle, xliii. 2438. IV Italy, ndgium, »,ml llollami. Jee 
the Orders in Councjil of Juno 7, JUKI. “ Hoo (le.low, pp. 1 1 C! 
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In the case of Belgium; and Holland no agreement has 
been made Canada, but on the representations of the two 
Governments concessions have been made to them by Order 
in Council in 1910, in view of the fact that in both countries 
Canadian products receive fOTOurable treatment.. 

It will be seen that in no case has Canada concluded a 
treaty with a foreign power direct ; <that in two cases j>ro- 
visional arrangements have been made of an informal 
character expressly in contemplation of formal arrangements, 
and that even in these cases the approval of His Majesty’s 
Government has beesi obtained, while in one case an agree- 
ment for reciprocal legislation was arranged. 

Similarly in 1909 Lord Selborne, as Governor of the Trans- 
vaal, with the approval of His Majesty’s Government, made 
an arrangement with the ex-Govomor-Genoral of Mozam- 
bique with regard to the recruiting of labour fo* the Trans- 
vaal mines, railway rates, &c. 

The principles which riiust regulate the substance of such 
conventions are laid down in the dispatch from Lord Ripon 
of June 28, 1895,^ to which reference has been made above ; 
no modification has been made si the position since. These 
principles reiterated in 19(ft2 are ; — 

(1) That no foreign power can be offered tariff concessions 
which are not at the same time extended to all other powers 
entitled in the Dominion to most-favoured-nation treatment. 
This is provided for by law*in the Constitution Act of New 
Zealand,® and was formerly so provided in the Constitution 
Acts of the Australian Colonies ; * and even were this not the 
case it is obvious that His Majesty could not properly enter 
into an engagement with a foreign power inconsistent with 
his obligations to other powers, and before any convention 
or treaty can be ratified it is necessary that His Majesty’s 
Government should be satisfied that any legislation for 
giving effect to the treaty engagements should make full 
provision for enabling His Majesty to fulfil his obligations 
both to the power immediately concerned and to any otlier 

■ Farl. Pap., 0. 7824, pp. 1(5 soq. “ Pari. Pap., H. 0. 129, 19] 0. 

» l5&l6Vioti.o.72,s.Gl. ” 13&14Viot.o.59,,s.31 ; 30&37Vict.e 22. 
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powers whoso treaty rights might^bc affected. 1’his principle 
was fully accepted by (Jauada in rewpect of the J'^reiich (lon- 
ventions of 1907* and 1909, and similarly iuT-esp(wt of the 
concessions made to (jlcrraany, the United States, and Ifialy 
in 1910, aijd proposed to the United States in 191 1. 

(2) Further, His Majesty’s' (Jovernment n^gard it as 
essential that any tariff concession coiuH'dcd by a Dominion 
to a'forcign power shoidd be extemhid to the United King- 
dom, and to the rest of His Majesty’s Dominions, it is clear 
that no Dominion would wish to afford to foreign nations 
better treatment than it accords to the rest of the Empire of 
which it forms a part. For example, when informal disems- 
sions with a view to oomnuu-cial arrangfnmmts lad. ween ilu^ 
Dominion of (lanada and the United States were eonduetial 
in 1992, the Dominion (lovernment deeliiHsI to agrei' (hat 
(lanada shotsld disctriminatc' jvgainst the prodnels and manu- 
factures of the United Kingdom, and on (his groumi tlu' 
negotiations w(U‘e broken olf.*- Siinihirly, wlnm Newfound- 
laird in 1<S9(> had made preliminary a.rra.ng<‘inen(s for a. eon 
vention with the Unite<l States which wo>d<l have accorded 
proforential treatment to thai^) pow^u-f* Her Ma jes(y's (Jovern- 
niont acknowledged the htrceol (.fie- prot<tit ma.de I*v ('anada, 
and when the Newfoundland (lovernnumt pr<tposed to pass 
legislation to grant the coneivssion sl.ipida(,<‘d for by lht‘ 
United States, tlu* Secretary of Sl.a.l.(! in a disp;Ueh of 
March 2C, 1992, iid’ornu'd ilu*. t)onnni«n (lovernnu'ut (.hal. 
they might rcstassureil ‘ that Her Ma.j(“sly will not. be advised 
to assent to any Newfoundland legislai.ion iliseriminaiting 
directly against the prodmds of (he Dominion ’. 

(3) His Majesty’s (Jovernment cannot agn'c (o a (hlony 
asking from foreign powtws coiuiessions hosHle. to Hu' in(.erests 
of other parts of the Kmpire. I f, thmefore, a. prefenmee w as 
sought by or offered to a Dominion in r<‘spee(. of any arl iek- 
in which it competed sciriously with tluf othm- ( 'olonies or tlu^ 
Mother pountry. His Majest-y’s (lowaiiment would fe<>l it 

’ Soo Uuiteil Htatos iSHnalo, !i'2 Oougnws, Sion. I, AVrc. /><«■. No. ( 11 ; 
CaMdian OaseUe, xviU. m:) ; \hiiMm, John. T/iimiimni, p. (Og, 

‘ Of. Oamdinn GazeUn, xviii, hirl., ( !. (i:!0;t, pp. 1 ( ;(:! la'ip 
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to bo tlioir duty to uso ov/jiy effort to obtain aii extension 
of the conc3®^on to the rest of the Empire, tod in apy case 
to ascertain as far as possible whether the other Colonies 
affected would wish to be made a party to the arrangement. 
In the event of this proving impossible, and of the result to 
the trade of the excluded parts of the Empire being seriously 
prejudicial, it would be necessary to eonsider whether it was 
desirable in'the common interests to proceed with the negotia- 
tion. His Majesty’s Government recognize that they would 
not be justified in objecting to a proposal merely on the 
ground that it is inconsistent with the commercial and 
financial pohey of the United Kingdom, but the guardianship 
of the common interests of the Empire rests with them, and 
they cannot in any way be parties to any arrangements 
detrimental to these interests as a whole. In the performance 
of this duty it may be necessary to require appasent sacrifices 
on the part of a Colony, but they are confident that their 
general policy in Colonial matters is such as to satisfy Colonial 
Governments that they would not interpose any difficulties 
without good reason in the way of any arrangements which 
a Colony^may regard als fikejy'lo be beneficial to it. 

All these matter^ have ^een carefully observed by Canada 
in commercial negotiations affecting the trade of that 
Dominion. All concessions made to foreign powers have 
been given to all the British Empire, and it was expressly 
stated by the Canadian Government in the Canadian House 
of Commons on Jairuary 14, 1908,that in drawing up the terms 
of the Treaty of 1907 they had aimed at securing that the 
preference given to France should as little as possible deal 
with articles in which there was a considerable trade between 
Great Britain and Canada, and tha± their aim was as far as 
possible to preserve the preference given to Great Britain 
while encouraging the trade with France. It might be added 
that the Canadian Government has maintained a similar 
principle, namely, that the United Kingdom should receive 
the benefits of any inter-colonial preference.^ 

' Seo tho Report of the Royal Commission on Trade Relations between 
Canada and the West Indies, Cd. i5C39, p. 21, 
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In 1911 tile Canadian Govorui^iait were ready to aeeopt 
a trade prefereixco on various articles from tlio ^Hited States, 
but on the whole mainly in articles in regard to wliioh Ou're 
was no serious competition with British interests ; even thati 
action excited much comment^in Canada mid in England,^ 
and told against the Government in the election of 1911. 

ft 

' § 4. Treaties as AEifEOTiNa Federation 

In the case of the two federations of Canada and the 
Commonwealth, treaty matters are complicated by the fact 
that the powers of legislation and government are shared 
somewhat differently between the central and the Provincial 
or State Governments. 

In the case of Canada, s. 132 of the Brithh North A'tmrka 
Act provides that the Parliament and Govi'nimcnt of ( lanada 
shall have ali pbwers nccc.ssary and ])r()j)(U‘ for [xn-fonning Ibe 
obligations of Cajiada, or of any jin^vince tlu'ieof as part of 
the British .Empire, towards foriagn counti'ies arising uikU'I’ 
treaties botweeu the bhnpire and such foreign <'ountrit's. 
The clause appears to be intcuT^retcvl to mean, mid must 
apparently have meant, at least ,as regards troatii'S (umehuh'd 
before 1807, that the existence l^f a tri'fity, whatevm' tlm 
subject-matter, eonfoiTcd full ])owerH upon the Dominion 
Parliament. Under constitutional practicii, howtwer, tb<' 
Canadian Government does not adhere to new treaties wlx'ro 
the matter couconied is one whlbh is within tlie exclusive 
legislative competence of the provinctial legislatuw's unh'ss 
the Provincial Governments consent to siudi adhcrenei'. 
Thus the Dominion Governme^nt has not adlun-ed to fihe 
Convention between the United Kingdom and the United 
States of America, relative to the dis])<)sal of real mul 
personal property, though the topic miglit have hixm held 
to fall under the power to legislate as to aliens under s. 91 
of the British North America Act, 1807, or to the (lonvontion 
for the prohibition of the night-work of women, or to the 
Convention with France as to automobiles, as all the l*ro- 
vincial Governments were not prepared to adhere. 

* Soo Imporial llmse of Cmmons DBrnkn, xxi. 342, 403 h()(j. 
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It is very possible,* howeyer, that the Dominion Govern- 
ment could i[|dhere even when it ha^ no specific legislative 
power, ^ and by adherence obtain such power, and the 
objection that the Dominion Government would thus be 
enabled to override a Provii^ial Parliament within its own 
sphere of activity would seem to be met adequately by the 
reply that a treaty can only be made by the Imperial Govern- 
ment, and that if the Imperial Government and the Dominion 
Government consider adherence desirable, the circumstances 
cannot be such as to justify a Provincial Government in 
declining to adhere. • The position, therefore, is : — 

(1) that adherence must be declared for the Dominion as 
a whole ; 

(2) such adherence is constitutionally declared at the 
request of the Dominion Government alone, and 

(3) under constitutional practice the Dominion Govern- 
ment in cases where the Dominion Parliament has no direct 
legislative power, will not normally adhere except with the 
consent of aU the Provincial Governments, but 

(4) it is probable in law that the Dominion Government 

could adlierc in any cage an^ by adherence obtain power to 
legislate. • * 

In any case it is clear that it would rest with the Dominion 
Government to secure that the Provincial Governments 
observed treaty arrangements in which the Dominion Govern- 
ment had concurredr, or which were otherwise binding. 

The matter was considered in the Canadian Parliament 
on May 14, 1909,® in connexion with the treaty with the 
United States as regards waterways, and Mr. Borden quoted 
s. 132 of the British North America Act, adding that he did 
not know that any exact construction had ever been put upon 

‘ Of. tlio (j^uestion of wliito phosphorus ; a Bill was introduced by 
Mr. Mackenzie TCiug into the Dominion Parliament in 1911, and one 
objection to it was on grounds of jurisdiction, as it is desired to prohibit 
manufacture and sale as well as importation, in order to join the inter- 
national convention as to it ; see Debates, January 19. But the p*wer 
seems to be given, if not by s. 132, by s. 91 (2), which allows legislation as 
to trade and commerce, and the ease seems to fall within the conception of 
tliat term contemplated by theTrivy Council. * Debates, pp. 6644 seq. 
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the section, but that it would Sieeiu to liiin in tlu^. light oi 
its language that thorc-^was at least grave whether or 

not the Legislatures of some of the provinces of (Janada must 
not 1)0 called \ij)on by the Governnient to implonuvnt th<^ 
])ro visions, of the treaty in cai^c it was ratified. I{llsewluu*(* 
also lie indicated that the Clovernmeut of Ontario ought t^o 
be consulted with regard to the treaty, and that the (Jovern- 
ment of Ontario would require to pass some of the legislation 
necessary before the treaty could come into effect.^ 

Sir Wilfrid Laurier did not, in dealing with the question, 
make any clear statement as to his viow^s on the point of the 
position of the Government of Ontario, but he stated that 
Mr. Gibbons, by whom the treaty was negotiated, had instriu^- 
tions dui'ing the time that tlie negotiations were being c^arrii^l 
on to confer with the Govcu'nmejit of Ontario, b(‘(^aiis(^ the 
Ganadian (k'^vernment realized that the Ontario Gov(‘rnment 
werc concerned, and very properly eon(a‘rned, in a luatUu* 
of this kind. Jn HH I, however, an A(tt was pa.ss(*(I whi<‘l) in 
ra.tifying thetn^aty witli tlie United Statess reganling boundary 
waters (‘xprcssly abrogates all eonllic^ting provin<‘ial laws.- 

In the case of the CJomn^/oiiwealth the inaikn^ is by no 
moans so simple or free from douf/t, in vi(Hv of the sonuwvhat 
independent position of the stakes. The (Constitution of the 
Oominonwcalth, as adopted, empowers by s. 51 (xxix) the 
Gommonwoalth Parliament to k^gislatc regUirding cxtcuiial 
affairs, but what ])ovver is given*' with iv^gard to tnnities by 
that clause is not known, for it lias n.over Ikhu) (h^eidi^d l)y 
tlic High (Court or the Privy (Coun(‘.il, and tlu^ \vid(^ inUn*- 
protation of external ])owers whi(‘.h juight s<ann natural is 
rendered somewhat doubtful by tlie fa<<t that the (Connnon- 

^ Of. also the (Uroct iatcrooTirso of iho Ontario Ministry and Mr. Bryois 
Ambassador at Washington, on this ; (Uinudian Avnmi! Ilvdvw, ll)US, 
pp. 300, 310. In J911 in iho reciprocity arrangomont with Aiiun*i<ui, Iho 
Canadian Oovcrninout resolutely declined to agree to the frec^ t^Kport of 
pulp froju Canada since OnUrio and (Juohee forbade it, a,nd disttlaini(*(l a.li 
dcsiio to coovco tlie ])rovincos— oven if they could do so, which th<w ditl 
not claim to be able to do; cf. Park Pap., Cd. 5512, 5515, and of 

Commons Debate, % 1010~1I, p. 3380. 

® Hee Canada House of Commons Debates', 1011, ])p, 0337 w'tp 



CHA?. V] trj:at4 relations ' 1125 

• 

wealth Constitution Bills of 1891 and 1897 included treaties 
with exteriijj^ affairs in the powers* of the tlommonwealth 
Parliament, but the words were omitted in the final Act.^ 

In the correspondence arising out of the Vondel case, 
Mr. Deakin, as Attorney-Gii^neral of the Commonwealth, 
argued that the omission of the words made no difference to 
the legal position, but whether that i^ correct it is impossible 
to say. In any case, it is clear that no treaty can be adhered 
to except with the assent and at the request of the Common- 
wealth Government. Nor does it seem doubtful that in 
matters within the legislative competence, whether exclusive 
or paramount, of the Commonwealth Parliament, it would 
be legitimate to adhere to any treaty at the request of the 
Commonwealth Parliament alone. On the other hand, it is 
impossible to be certain what is the position in cases in 
which the Commonwealth has no direct legislative power. In 
tlioso cases, while the assent of the Commonwealth to any 
adherence is obviously constitutionally necessary, could the 
Commonwealth adhere without the assent of any particular 
state and if so would it have legislative power under s. 51 
(xxix) to jnakc good its* adhojcence ? It appears that where 
the (Jommonwoaltfi has not exclusive or paramount power, 
it might adhere for some states who so desire, and not for 
others, but where the Commonwealth has power, presumably 
it would adhere as a whole or not at aU. But it is possible 
that in any case the* Commonwealth would not be willing to 
adhere partially, as this might be held to result in a dis- 
crimination between the states, which is contrary both to the 
S})irit and the letter of the Commonwealth Constitution. 

' Quick and Oarran, Constitution of Cominonwenlth, pp. 622 seq., restrict 
its eft’ect — pruba})ly rightly — to the power to*deal with the appointment of 
external agents (e. g. the High Commissioner Act of 1909), the conduct of 
Commonwealth business alone, and such matters as extradition (though 
the latter power has been questioned as regards fugitive offenders ; see 
McKelvey v. Meagher , 4 C. L. It. 26/i), e.g. the Extradition Act, 1903. No 
Fugitive OfTendors Act has yet been passed. The views of Lefroy ftaw; 
Quarterly Eevieiv, 1899, p. 291), Jethro Brown (ibid., 1900, p. 26), and 
Han'ison Moore (ibid., p. 30) are clearly wrong. Cf. above, p. 802. 

^ Cf. Harrison Moore, Commonwealth of Australia^^ pp. 461, 462, 
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It is glcar that the treaties vvliioh W(!re hinding on tins 
states .before fedoratioH roiiiaiu binding on Oonimou- 
wealth in recoct* of these states after federation. That has 
been, recognized by the fact that the Anglo-Japanese Treaty 
of ISO'l, as applied to Quccnslaiiil by the ])rotocol of 1 S‘.)7, was 
denounced at the request of the Coininonwc'alth ( lovt'.rnnu'nt. 

TI3.C same doctrine S)f the continuing elTcHtt of treaties 
binding on Australian States before federation Ixtis been laid 
down by the Secretary of State in the case of tlie Anglo- 
French Declaration of 1889 respecting wreck, and of the 
adherence of all the Australian States, Save Victoria, to the 
Anglo-French Mailslrip Convention of August 30, 1 890.^ 

The case of South Africa ]>resonts no difficulties : the Union 
power of legislation is paramount (9 IMw. VII. c. 9, s. 59), 
and the Union takes over the burden of any tit'aiy binding 
upon a Oolofly at Union (s. 118) in respect of tliat territory. 

§ 5. The Ratikiuatiom ok THi5.vnEs 
The legal theory is that the (irown maktis treatii'S and 
ratifies treaties on its own responsibilil.y without relcrtsicis 
to Parliament. T'ho theoi^ is no"tloubt con-ecj;, but. in 
practice it has been of late years consid('i®'ably modilied. In 
the first place, in deference to considerations of political 
expediency, important changes, such as those) of tbo cession 
of Heligoland in 1890 and the French tJonventiou of 1901, 
have been made subject to the aj)pr0val of I’arliamt'iil.. 
Secondly, the Government have hesi(.ated to ratify trc'iities 
which would have altered the law of the laiul withouli 
first obtaming the necessary alteration of the law. Good 
instances are the cases of the Goxiyright Act of 1 88(5, passed 
to render possible adhorence to the Gonvention of Uerius 
and the similar Bill introduced in 1910 and again in 1911 to 
render possible ratification of the Berliir Gonvention of 1908. 
Again, in the session of 1910 Bills were introduced to allow 
of Ijjre ratification of the Hague Conventions of 1907. 

Moreover, even in the case of treaties which do not reepdre 
any alteration of the law, as in the case of the International 
^ Cf. Pari. Pap., Od. 3891, p. (5; 4355, p. 12. 
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Naval Convoution of* 1909, a i)romise was given 19 Parlia- 
ment that til^e should be an opportaonity of ‘discussing the 
proposed convention before it was finally ratified, and the 
convention in question was not ratified until it had been 
laid before the Imperial Con^rence of 1911.^ 

The new arrangements are perfectly natural. In the 
eighteenth century, when the doctrihe was accepted jihat 
treaties rested on the responsibility of the Executive, there 
was always the possibility of the impeachment of ministers.® 
This is no longer feasible in the twentieth century, and when 
there is any doubt as to Parhament approving the action 
of the Government it is obviously desirable that there should 
be avoided the possibility of the country being placed in the 
position which would be involved by its accepting a treaty 
obligation wliich the Parhament would be unwilhng to carry 
out. Parliament would thus be placed in a falSe position ; 
if it dechned to pass the necessary legislation the Government 
would be unable to make good its acceptance of the treaty, 
and Parliament is accordingly compelled either to carry out 
what it does not approve or place the country in the position 
of having^failed to make*gopd'an international obligation 
formally undertakeh. 

In the case of the Dominions, quite early treaties were 
concluded and ratified which, however, could only come into 
effect on the passing of the necessary legislation by Colonial 
Parhaments. Eor example^ the reciprocity treaties with 
the United States of 1854 and 1871 respectively were in 
the main part dependent for their coming into effect on the 
passing of legislation by the Imperial Parhament and the 
Colonial Parliament of Canada, on the one hand, and 
the United States Congress on the otibier hand. 

Similarly, the treaty of 1857 with France regarding French 
fishery rights in Newfoundland was ratified by the Imperial 
Government, but could only come into force on the neces- 
sary legislation being passed by Newfoundland and by ^e 
Imperial Parhament. The Newfoundland Government and 

^ See Farh Fap., Cd. 0745, pp. 97-134 ; House of Lords Delates, March 
8, 9, and ]3, 191L “ Of. Anson, Lavs of the Constitution, ii* iL 104* 



1128 ADMINISTRATION AND LSGTSLATTON [?artv 


Puriiam«ut dcclmod to pariss Hucli IcgLalalioii, and thorol’oro 
the treaty remained a dead letter. ^ 

The Treaty of 'Washington of 1888, whicli never eanui iiiio 
force, contained in Artude XVI a provision for ratification 
by the Queen after ree<'iving the assent of the I’arlianumt ol 
Canada and of tlie Legislature of Newfoundland. 

This was adopted in aeeordaiuio with the preciedents of 1 854 
and 1871, but the nature of the treaty rendered it clear that 
legislation both in Oairada and Newfoundland would bo 
necessary before the treaty could have any effect. 

The question of submitting treaties before ratification 
to Dominion Parliaments was further discussed in 1900 in 
connexion with the treaties concluded at the beginniug of 
that year with the United States Government.* Some 
unfavourable comment had arisen in the (lanadian llous<'of 
Commons because! no copy of the Boundary Waf ers 'rnsily 
was available, though the treaty was befor(< tlu^ Uuitc'd States 
Senate. At the same time comment was nuule in ihe 
(lanadian Press which implied that the ( lanadian ( lovenumml. 
had been in some degn'e iguon'd in (he negotiafiiuis. In 
a telegram from the Soeretarycof, State of .lanimry 29, which 
was read in the Canadian House of Cominons, it was [)ointe<l 
out that there was a misuncler, standing as to the. pri'sentatam 
of the treaty to the Dominion Parliament. 1’he ( ivaly-mahing 
power in Groat Britain was the .King, a(iting on the advi<'e of 
his responsible ministers in the United Kingdom, who, in 
the case of treaties affecting a Dominion, acted in fidl eot\- 
sultation and ae-cord with the Government of that Dominion. 
In the United Stato.s the lireaty-making power wa.s llu' 
President by and with the advice of the Senate, and until the 
Senate had approved, publication in the United States or in 
the United Kingdom was not customary. 'Phe IJniU'd Sfial.es 
vSenate stood, therefore, in a different position from either 
the Imperial or the Canadian Parliament. 

The question as to how far it is desirable that ti’eat ies 
should bo approved by Dominion Parliaments was also 
discussed in the Canadian House of Commons on May 1 4, 

' 8oo Canadian Am ualJteekiV, loO!), j)p. 29, Js:!, IK.t. 
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1909, in connexion wftb. the treaty with the United States as 
regards wat^^ays. Mr. Borden expressed then the opinion 
that a treaty of the kind in question should.be made subject 
to the ratification and approval of the Dominion Parliament, 
and he expressed the hope that if the treaty in question were 
revised and another brought down at a subsequent session, 
it should be made subject to the appraval of Parliament. It 
could not be carried into effect without the legislation of the 
Parliament or without the legislation of some of the Provinces 
of Canada. Therefore the treaty should be subject to the 
ratification and approval of Parliament in order that it might 
be fully discussed by the representatives of the people before 
it became binding on the people. He alluded to several 
instances in which this course was taken, including the 
Treaty of 1888 with the United States regarding fishery and 
other matters. It was signed on February 5 and laid before 
the Canadian Parliament on March 7. The most authoritative 
textbooks laid it down that treaties should be made subject 
to the approval of Parliament in cases : — 

(1) Where they imposed any burden on the people ; 

(2) Wlierc they mvolvedf ai^ ^ange in the law of the land ; 

(3) Whore they Jequire<? legislative action to make them 
effective, or where they affected the free exercise of the 
legislative power ; 

(4) Those affecting territorial rights. 

Ho pointed out that Sir William Anson in the last edition 
of his Law of the Constitution (1908) ^ had omitted the criticism 
formerly passed on the approval by Parliament of the Heligo- 
land Treaty of 1890 ; while Mr. Lowell in his new work on 
tbo Government of England ^ expressed the view that without 
the sanction of Parhament a treaty could not impose a charge 
upon the people or change the law of the land, and it was 
doubtful how far without that sanction private rights can 
be sacrificed or territory ceded. Mr. Borden pointed out that 
the Waterways Treaty must have the effeet of altering the 
law of the land if carried into effect. Now laws were requ&ed 
with regard to actions brought by people in Canada against 
' , 11 . ii. 107, JOS ; sou Diibates, j)p. (3047 aoq., 6523. “ i. 22. 
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people ^.esidiug in the United States, or by people iu the 
United States against people domiciled in Oanayde-- It sacri- 
ficed private rights to a certain extent, and in regard to 
various parts of the boundary waters it made a cession of 
territory. The Heligoland Trpaty of 1890 and the AngU)- 
French Treaty of 1904 were both made Hul>joct to the a|)proval 
of the Parliament of Great Britain. 'J’he .Tapaiiese Treaty 
of 1906, and the French Treaties of 1907 and 1909 had beciii 
made subject to the approval of the Canadian Parliament, 
and he thought that it would be the wiser course, in dealing 
with matters of this kind, to make such treaties subject to the 
approval of Parliament. It would have the additional effect 
of avoiding the unfortunate occurrence when the treaty was 
published in full in nearly every newspaper in Canada and 
the United States, when it was not ofiicially before tlu^ 
Senate of th& United States, noi- officially Is'foix^ tlu^ r('i)resen- 
tativosof the people of the ccnmtry. In 1911 Sir W. Lauries' 
promised to lay the Felagic Sealing Conveuition of that yeai' 
forthwith before the House of Clommons. 

§ 6. Fobkwk IIi!!latk)Ns TUAN Thkatv 

r 

In matters of foreign concern otlief than treafy, friui 
position of the Im])orial and the Dominion Coverument is 
perfectly simple. It is clear that it is to the. 1 mpt'rial ( lovei'U- 
nient that foreign Powers must look for redress of a.iiy wnmg 
to their subjects. It is, of coume, natui'a.! that repres(‘ni.a- 
tions should also bo made locally, but if any formal iicfion is 
required it must bo made through the appropriaU) (Iiplomati<i 
channel — either the British representative at a foreign Court 
or the foreign representative at the Court of St. .James’s. 
The position is neatly illustrated by what happened in the 
case of the riots of Vancouver in 1907. li’ormal represenl.a- 
tions for redress wore made to the Imperial Covornment from 
the Goverziments whose nationals suffered in the riots, and 
in ^iddition the Canadian Government were in informal 
communication with the , Japane.se Consul-General, and Hir 
Wilfrid Lauricr, with the approval of the Govei'nor-Gi'.neral, 
addressed to the Japanese Govornnient through His Ma.jesty’s 



OHAJ’. V] 


TBK^Ty.-RELATI0M ' 1131 

« 

representative at Tdkio an expression of regret^ for tlie 
excesses whi^ had occurred.^ , 

The principles guiding the matter were formally laid down 
by the Imperial Government both in Lord Ripon’s dispatch 
of Juno 28, 1895,® regarding the conclusion of commercial 
treaties and in the correspondence with the Governments of 
the Commonwealth of Australia and*of the State of South 
Australia which arose out of the Vondel incident.® It is in 
that dispatch emphasized that the responsibility in these 
matters rests with the Imperial Government in the long run, 
but that the Imperial Government is entitled to look to the 
Dominion Government for the carrying out faithfully of all 
treaty and other foreign obligations. As a matter of fact, 
the Imperial Government retains no direct control over a 
Dominion Government, however much the actions of that 
Government might affect foreign relations. The Imperial 
Government recognized to the full this position when they 
granted responsible government ; they felt that it must be 
assumed that a community that was fit to manage its own 
internal affairs could be trusted to carry out an obligation 
which, as part of the Empife, it had towards foreign countries 
under treaty or under the general principles of international 
law.'* For example, in the case of the riots at Vancouver the 
obligations to Japan might be held to arise not merely under 
the ordinary international law, but also under the Treaty 
of 1894 accepted by Jlanadsf under a fecial arrangement in 
1906, while the obligations to China rested onlyon the ordinary 
international law. But both cases were treated precisely 

* Canadian Annual Review, 1907, p. 391. For Higinbotham’s exaggerated 
view of the Imperial responsibility, of. Morris, Memoir, pp. 204-9, 219, 220. 

“ Pari. Pap., C. 7824. 

’ Pari. Pap., Od. 1587, p. 14. See also Sir G. Eoid in Commonwealth 
Parliamentary Delates, 1908-9, p. 863. 

* Cf. Sir Wilfrid Laurior’s eloquent assertion in the Canadian House of 

Commons on March 7, 1911, of the duty of Canada to approve the recipro- 
city arrangement by legislating as contemplated therein as in acoord*ioe 
with its national honour, in view of the understanding witli PresidentTaft, 
loyally carried out on his part by convening a special session of the Congress 
of the United State.s. • 
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alike, and compensation was paid to tko victims of the riots 
in question. ' , ^ 

It results from tlioir position as parts of tho Mmpiro tliat 
the Dominions have no status as international I'ntitics. 
Accordingly no ministers are accredited to tJioin, and tho 
Consular officers who arc accroUited to tlio Coveriuncuts are 
not invested with any diplomatic status as a general rul(\ 
though no doubt in particular cases, as in tho case of tho 
agreements in 1910 made by Clanada with the Oerman 
Consul-General and the Royal Consul for Italy with regard to 
trade matters, the Consuls are for the iime being permitted 
to hold a position which is semi-diplomatic, thougli not 
completely so. But Consuls are entitled in the Dominions 
to no diplomatic privileges, though they receive certiain 
courtesies,* mainly in the sliaiK’i of the ('xemptiou from 
customs duties for stores for t.lu'ir ollicial use, in case's wheri'. 
tho Consul is not a British subject (Uigaged in trade, in the 
Dominion. It is provided also liy the ('olonial n^gulations 
that communications from the Governor to a foreign (lousul 
or Consul-General should be signed, in tin* e.»S() of a Colony 
having responsible govcruu’-'cnt, by the Govei'itor’s I'riv.ite 
Secretary. ' • 

In some minor matters a ct'rtain degre(' of ind('p(‘ndent 
recognition is ascribed to the Dominions. 'I'hus in postal 
matters the Dominions are represented at postal eonlerenec'S 
and have votes like tho Imperial Gov('rmnent itself, and IrlHi 
same remark applies to the Radio-I’elegraphic Conv<'nti(m,''* 
Under that convention it is probable 11 is Majessty's Govern- 
ment will obtain at oonfcrcnccs the same number of vot.es 
as is accorded to tho British Empire uudei' tho Postal Union 
Convention of Romo, namely six. 

* Loi-d Dudley refused to accord Consuls in Australia t.ho priv.in^ (tniiee 
{DaUy Tdegraph, Octoboi' ,’5, 1908), and tho aamo rulo has been a(l(tj)1(‘tl 
in South Africa; for Canada, see Iloim of Commons Jh'hnivs, 190(1 10, 
pp. 853-5 ; 1910-1 1, j>p. 973—80. Tho consent of a {lovorniueiit is always 
asted for tho appointment of a (Jonsul; soo e.g. tlie eiis<i of t.lliiiicse 
Consuls in New Zealand, Pari. Pap., 1908, A. 1, pp. 4. 

“ Now Zoiiland Pari. Pap., 1908, A. 1, i)p. .‘1, On such mat.lcrs (li«>ct 
correspondence with foreign Oovornnionts is allowed, e.g. Nenv ZiMiland 
Pari. Pap., 1910, F. 7. 
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At the Conference on Electrical Units and Standards held 
in London hj^Octobor 1908, votes w^re accorded to Canada 
and Australia, as well as to India. Moreover, at minor Con- 
ferences all the Dominions, including the State Governments, 
are sometimes represented, and have votes, but these are 
business matters, and in postal and telegraphic matters direct 
comimxnications with foreign Governments have long been 
approved by the Imperial Government. It would be a com- 
pletely different thing to approve direct communications on 
political matters or the direct negotiation of treaties proper, 
and it would clearly be in theory a termination of the 
existing unity of the Empire, and the fundamental alteration 
of its Constitution.^ But the strict theory allows of a good 
deal of latitude : thus in 1904 the Australian Government 
agreed to give Japanese merchants, students, and tourists 
certain facilities in entci'ing Australia,^ just as •Queensland 
had done in 1900, in both cases by direct negotiation with 
the Japanese (tonsul, and the negotiations l)etween Canadian 
Ministers and the German Cbnsul-General, the Royal Consul 
of Italy, and the American Secretary of State were all direct, 
though they did not rcf^uxlt in tireatics technically so called, 
and in the'^latter caj^ the Aftibassador was consulted, while in 
all cases Imperial approval was accorded. In fact, the present 
day recognizes both formal treaties and informal agreements 
as being part of the foreign relations of the Dominions. 

The question of the relations between the Dominions and 
His Majesty’s Government with regard to foreign affairs was 
considered at great length in connexion with the Western 
Pacific. Australia and New Zealand were naturally deeply 
interested in the large numl^er of islands scattered through 
the Western Pacific. In the quite early days strong represen- 
tations were made in favour of the annexation of islands to 
Great Britain. The matter was elaborately discussed in 
connexion with the question of the annexation of Fiji, and 
the Imperial Government decided in 1874 to acquire control 
over the group, * 

^ Of. Amory, United Empire, i. 487 seq. 

“ Commonweal til Parh Pap.,* 1005, No. 61. Cf. Canada Seas. Pap., 
1910. No«. 10 g, h, i, j. 


D 
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In the autumn of 1874, Lord (iarnUrvon, i.h«m iSocu’etaiy 
of State for tire (JoloiyoH, Hxiggcsltul to i.ho (Iwenumuitw of 
New South Wales, Viotoria, Queensland, and Ncuv Zealiind, 
that as they were specially ini.(‘.reste{l in the aniu'xaliion 
which had been decided upon in Australian iutert'sls, Ihey 
should rocognizo their j>ositiou by tlu' |)aytnent of a small 
annual sum, not to e.-zticed in any case £4,(>(K), towards th(' 
probable deficit in the local rev<mue.' 

Now South Wales was ready to consider the suggestion, 
but the Govoi'nnient of Queensland was not prejiared to 
make any contribution. Victoi’ia was- somewhat reluctant, 
and New Zealand would not contribute without a voice in the 
direction of the administration. The lmj)erial (Tovemment 
accordingly took the full burden of the expenditui’c upon 
itself, and abandoned the pr()|)osal of obtaining financial 
assistanc.e vfith rcigard to Fiji. 

'riic (juestion, however, was raised in a lunv form in 1875 
by recommendations from tin* ()ov(*rnments of N(‘w South 
Wales, South Australia., and tJu(H‘tisla.nd in fav(Hir of tlu' 
annexation (tf New (luinca.^ In a dispatch of l)(>c(Mub(U‘ 8. 
Lord tWnarvun indicat'd tlu^ vi\Av.t.a.ken by His Ma.j(‘sty’s 
Qovcrnmeiit with mgard to ‘th.^ wlioh* position? II. was 
contended that the possession of N(‘w (luinea. a.n(i of otlau' 
We.stern I’acilic bslands would be of value to tim Mmpirc 
generally, and eondmu^ .spc'cially to tlu' peact' and .sah't.y of 
Australia and the development of Australian trach', .and 
the prevention of crime throughout tlai Pa.cifie, a.nd that tlu' 
establishment of a foreign power in the neighbourhood of 
Australia would ho injurious to British, and tuoni iiarticularly 
to Australian interests. He laid stress ui»oii tih(' fact that, 
no offer had beem made to contribute towards t.he eost «>f 
the administration of the territory it was pro[)osed to aum'x. 
The only interest which would accrue to the Kmpire at large, 
as far as lie could sec, was tljo advantage of Australia.. 
England had done enough to discharge her duty of main- 

‘ SeePar?. Pap., 0. 1566, Apjiondix, pp. 8.5, S(i. Of. (},iiu)k iuiil I iiu'i'im, 
OonstUuiion of OmnmomPMUh. ])p. 6;{7 fi 0 ((. 

^ 8oc Pari. Pap., (!. 1.566; iluN(|i-ii, .•[lUiralin, iii. 66.‘l sih]. 
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taining order througEiout the Western Pacific Ivslands by 
the establishment of a High Cominisision under the Pacific 
Islanders Protection Acts of 1872 (c. 19) and 1875 (c. 50). 
As regards foreign annexation, the United States and Ger- 
many were then not prepared to make any annexations, 
and accordingly he considered that tire time had not yet 
come for any annexation to take place*. ^ 

On the whole, Lord Carnarvon’s views appear to have 
received considerable approval in the Colonies at the time. 
It was recognized both by the Sydney Morning Herald, the 
Sydney Mail, and tte Argus, that a request for annexation 
without readiness to bear any cost was hardly legitimate. 
The Government of Victoria, after careful consideration, 
thought that it was a matter for Imperial consideration, 
that it did not press for immediate settlement, and that the 
Parliament of Victoria would not be willing 4o make an 
appropriation of Colonial funds in favour of the expenditure. 
The Government o£ New Zealand were more ready to make 
a contribution. Sir Julius Vogel thought it was a new 
feature, but held that a great deal of weight might be 
attached to the view that flie^Imperial Government have the 
right to consider that advieSvoluntarily given by the Colonies, 
unsupported by any assistance, was, to say the least, not en- 
titled to much consideration if it be made on the ground only 
of Imperial concern. He recognized with great satisfaction 
the annexation of Fiji, ancThe held* that if any request for 
further annexations were made, as in the case of the Navi- 
gator Islands, pecuniary assistance should be offered, with, 
of course, the consent of the Parliament of New Zealand. 
He expressed his readiness to communicate with the 
Australian Colonies with a view .to securing concerted 
action, but he admitted that such action was veiy 
improbable. 

The matter remained more or less quiescent until 1883, 
when anxiety as to foreign movements caused a strong 
demand to be expressed in Australia for annexation. Steps 
were actually taken by the Government of Queensland to 
annex a portion of 'New Guinea without authority from 
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the Imperial (-ilevcrnnieiit. This st(‘|) was r(‘i)iuliat<‘(h tla* 
Imperial Government ^tlien being assun^d tha4^1her(' was no 
intention on the part of Germany to e-lahn any ]>or(ion of 
the island. Unfortunately circnmstane.es shortly arose- whit*h 
showed that Germany liacl other intentions. .Lord Kily*- 
Maurice in liis TAfe of IhrWranviUe shows how tlu^ Lgypt-ian 
policy of th<^ Governimmt result(^d in it s recpiiring to <*.onsid(T 
most carefully the wishes of Germany, and ultimately Ger- 
many annexed a large ]>ortion of New Guinea. British 
annexation of the remaining ])art followed, and there was 
a somewhat heated excliange of r('cri mi nations betw<‘en 
Germany and Great Britain, while on tlu^ otluu* liand, th(‘ 
Australian Golonies w'cre indigmint at tlu' su])in<‘ness of 
the Home Government. But it must, again iiot-cxl that the 
Australian (bionics had displaytxl at the outs(‘t. r(‘lu(*t an<*.(‘ to 
assume fulh|)ecuniarv res|)onsibility, and that t lu^ ainu^xat ion 
of New Guin<‘a was purely and solely a- inattcu* of Aust.ralian 
interest.^ Hitnilar rehudance to assmm^ p(‘cuniary n^sponsi- 
bility had |)ractically at the sa-nu' tirtu‘ n'sult.cxl in th(‘ 
acquisition by Germany of German South“W(‘st. Africa-. T\\v^ 
Imperial (iovernment wesri*? pnqfiuvd to aiuu^x if the (!ap(‘ 
Government would accept the F\‘Spousibilit-y of administra- 
tion, nor were the Gape GoviTmtuait indisposcxl to do m, 
but the Government retired from oni(H% and tlu‘ new G(»v<‘rn- 
mont dealt with the matb'i* so slowly that ( hu'iua.ny sma'ceded 
in annexing thotorriiory Ix'fore'^dhxd.ive steps <xmld lx‘ talom 
for annexation.- 

Difficulties arose also in eounexiou with Sa-moa. ami th<^ 
New Hebrides. It was claimed by the Dominion Govtum- 
ments that the Imperial (Joveu-mnent miglit ha,v(' setuin^d 
more effectively Britisji intenNsts in risspeet both of Samoa, 
and the New Hebrides, wliile on tljc other haml, tla^ position 
of the Imxxnial Goverunuud. was laid down in a, dispateh of 

^ See Pari Pap., 0. 3017, 3814 (1883) ; 3839, 3803 (1884) ; 4217, 

425^3, 4290, 4441, 4584 (1884-5); 4050(1880); 5504(1888). (3*. uJhc Dilko, 
Problems of Greater Briiain, i. 4\i7 mq. ; Tuoumn VHorut, ii. 240, 333. 

® See ParZ.Pa 2 X, 0,41 90 ( 1884 ) ; 4202,4205,4290(1884 5); 5180(1887); 
MoHono, A Federal South Afrim, ])p. 82**0, 
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October 31, 1903, in which Mr. Lyttelton set forth his views 
on the questiqn.^ « 

Such feelings [‘ that in the Samoan arrangements the 
interests of Australia were too lightly regarded ’] appear to 
His Majesty’s Government "Ijp ignore the vast extent of 
territoiy in the Pacific - Ocean which has been definitely 
brought under British control during ♦the last thirty years. 
The whole of Fiji, some 88,000 square miles in the part? of 
New Guinea nearest to Australia, almost all the great chain 
of the Solomon Islands, the Gilbert and Ellice Islands, the 
Cook group, and a large number of scattered islands have* 
been added to the Empire during that short period. Most 
of those acquisitions have been made in consideration mainly 
(sometimes entirely) of the interests and sentiments of 
Australia and New Zealand. In the face of that record His 
Majesty’s Government leave it to your Ministers to say 
whether the Government and people of this country have 
been unmindful of the wishes of their kinsmen in tte Southern 
Seas. 

Turnuig to the particular question of the New Hebrides, 
His Majesty’s Government observe that your Ministers 
suggest that a definite attempt should bo made to secure the 
])Ossession of the Islands by some readjustment, whether of 
territory or of privileges, cdse where. They must sec, how- 
ever, on rSfloction, that it frould not bo fair that a sacrifice 
should bo made of another part of the Empire in deference 
to Australian wishes. Nearly thirty years ago Lord Carnar- 
von pointed out, in his dispatch of July 9, 1875, to the 
Governors of New South Wales, Victoria, Queensland, and 
New Zealand, that ' it woulS be impossible for a very large 
proportion of the taxpayers of tliis country to understand 
on what principle they should bear, whilst the Colonies 
immediately concerned should be exempted from, the 
burden of any expenditure that may be incurred in connexion 
with such places ’ as Fiji or New Guinea. It would be no 
less difficult to exj)lain to His Majesty’s subjects in another 
part of the Empire why their interests should be sacrificed 
in order to obtain for Australia the whole of the New Hebrides. 

His Majesty’s Government have felt it their duty to put 
before your Ministers as plainly as possible a side of the 
New Hebrides question which is sometimes forgotten. T!^ey 
have constantly to remember the fact which your Ministers 
also recognize, that they are trustees for the whole of tlio 

^ Farl, Pav,, Cd. 3288, p. 64. 
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Empire, ^for this country, and for the other Oolonics, as w(dl 
as for Australia. They have to take into account not only 
the satisfaction ■vvhich would ho felt in Australfa if the Nc'w 
iiebrides could be secured to the Empire by some c.onc('Ssion 
elsewhere, but also the dissatisfaction which would b(^ ft'lt 
in that pail of His Majesty’s .lloininioiis at whose (‘xpc'use 
tlie concession was made. His Majesty’s Government hav<‘. 
alvyays rocogniiced thc*idebt which the Emj>ire owt's to the 
British race in the I’aeilic Ocean for its splendid loyalty and 
jiatriotism, never so cons|)icuously sliown as during the late 
(South African war ; and they have givem their reasons foi’ 
thinking that the impression tliat the interests and wishes of 
Australia and New Zealand in regai'd fo the Pacific Islands 
have not received the fullest consideration from the Imperial 
Govemment is not well founded. 

The Now Hebrides were destined to give further trouble.^ 
In 1906 a Gonveutioir was held at Louden between rejirescit- 
tatives of the British and the Eronch Govern hum its to di^al 
with the position of the New Ih'hridi's by establishing a eon- 
dominion in that grouj) wliicli I'ecoguiKcd tlu' e((ual rights 
of the French and the Brilish Government.s. Copif's of this 
agreement were forwarded to tlu' Govcu-nnu'ids of Auslraliii 
and New Zealand in a dis’patch" of Man'll 9. !!)(»(!.“ 'I’he 
Government of New Zealand in 'reply orijected fo any pro- 
jHisal of a oondominion, and suggested tliat eoiieessions should 
bo made elsewhere in order tose<nire Ihe withdrawal ofErauei' 
ironi the grou|i, oi' il tliaf' were impossible, thaf. a parfiition 
of the groii|. should lake place. *lii a, n'lily to (his telegram, 
dated April 12, Ilis Majesty’s Govermiieiil deeliiu'd to 
consider the principle of making a eoiieession of territory 
elsewhere, and pointed out that the Australian Govennneii't 
preferred joint control to a jiartition. 

On Juno 14, 1 «()(), .the Governor-General of Australia, 
addressed a disjiatch to tlie (Setwetary of Htale, in wliieh his 
ministers iirotested against the drawing up of a (am vent ion 
without their being consulted, and ol)je(d.ed st.roiigly to (he 
whole schorao of the convention as well as eritieizing the 
terras of the convention in detail. 

A similar dispatch was addressed on July 21, HHXi, lo 

‘ Soo Pari. Pup., Ud. 3288 aud SOdfi. * ('d. 3288, p,,. 3(i 
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the Secretary of State by the Governor of New Zealand. 
In a telegram in reply of October 4,^1906,^ the Secifetary of 
State informed the two Governments thaj: other interests 
than French or British were being created in the New 
Hebrides ; that in order to avoid possible complications it 
had been suggested to the ^French Government that an 
immediate joint Protectorate should* be proclaimed; that 
the French Government had declined to accept this propGsal, 
and pressed for ratification of the draft convention. His 
Majesty’s Government considered that the immediate ratifi- 
cation of the conveation was the best course to adopt, but 
they desired to know the views of the two Governments. 
The Governments of both Australia and New Zealand 
declined to advise, being unable to judge either of the possi- 
bility of obtaining amendments or the risk of further delay, 
and they left the responsibility with His Majesty’s Govern- 
moiit. The Imperial Government accepted the responsi- 
bility and confirmed the convention, and in a dispatch of 
November IC, 1906,^ the Secretary of State explained at 
length his views both as to the action which had been taken 
by the Imperial Gover^niient, ^nd as to the relations of the 
Govermnt^nts in matters tccfticerning the Western Pacific. 
The following paragraph emphasizes his views as to the 
alleged inaction of the Imperial authorities : — 

64. In paragraph 10 of his letter Mr. Deakin observes : 
* Tlie people of Australia aitd New Zealand feel that it is en- 
tirely due to the inaction of the Imperial Government that 
this step [le, the annexation of the New Hebrides by Great 
Britain] was not taken many years ago.’ Your Ministers do 
not spectify any particular instance of the " inaction ’ to 
which they refer, and His Majesty’s Government arc not 
concerned to defend at this date the policy adopted by their 
predecessors more than a generatioil ago. But if it is meant 
to imply that the general policy of His Majesty’s Government 
in the Pacific during the last thirty years has been wanting 
in energy or in desire to meet the wishes of the Australian 
Colonies, I need only refer you to the 9th, 10th, and 11th 
paragraphs of my predecessor’s dispatch of October^ 31, 
1903, with which my colleagues and I are in fuU agreement. 

' Pari. Pap., Cd. 3288, p. 60. “ Ibid., pp. 53 seq. 
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A>s for the Now Hebrides in particnilar/ 1 may out tluit 
during tlio last twenty years at least it bas been elc'aiiy 
im])OSHiblo to discuss tlic fxitiirc of tlie (jiroup, (^.xcc^pt on tlu^ 
basis of an admitted equality of interests between this 
country and France ; and J may ])orhaps add thais a.e<*.ording 
to the testimony of the Jiligh (j(>mmissioner for tlu^. WesUu*n 
Pacific, of the British Jlesident in tlio (h’oup, and of Naval 
officers who have serve/1 tlunxs one of the main rxxisous why 
British settlement and Jiritish influence in the Islands arc not 
now as large as they might have been, is to b(^ found in the 
operation of the Australian Customs tariff framed in 1001-2. 

The views of the Secretary of State did not obtain ihe full 
approval of the Governments of the bomijiions, and the 
question was raised again in 1907, when the (Vvlonial Ih'emiers 
a.itended the Imperial Confereneo.^ It was found possible 
to obtain the assistance of the N(‘vv Zealand (h)vernmeut in 
1907 in drafting supplemental arrangements on matters of 
detail with i.hc Prench (Joverinmuit/*^ 

In tlic ease of North America ])rior to i90(>, constant ('om- 
plaints were made of British diplojmuy, (‘.omplaiinis (‘cboed 
even by the Prime MinisUu'. It was ludd, tbough r<MS‘ut. 
investigation has shown without adetpiab' gi'ound, that the 
Imperial Goverumeut had saeriOcaHl ('amulian int-(‘p'sts Ixhh 
in 1812 as regards the main boundary, and in IS 10 as n'gards 
the boundary of Jh‘itish (■olumhia. As a matt<‘r of fact, th(‘ 
former treaty re|)res(‘nted a. very saitisfa(*l-()rv (‘ompi*omis<‘. 
for tlio negotiators of the Trea.ty <d 1 7s:'> luid llop(‘l(^ssly gi v<‘n 
away the .Britisli eas(^ and nothing was left but to malo^ th<‘ 
best, and a fairly satisfactory b(\si., of a- l)ad bargain.*^ 

The settlement of the Columbian boiimbuy was governed 

^ Pari Pap,, Od. 5323, pp. 5*18 a>3. “ Sim* lUtrL PajK, < 387(K p, 23. 

® Soc [loim of (Ummow Dehat 0107 8, pp. 3051 noq. ; lU0t> 10, pp. 
4702 Hcq.; UnUvd ihnphw ii. as:j Macphail, AW//.s‘ hi PniUics, 

pp. 247 soq. ThoHO papi^rH fortu a ncci^.HSfny coaulerpoisa U) n<ult.inHV 
works, which arc ropeaii^d hy writoH lik(‘ Jd)!) witliciit crilical exann’iia* 
lion. Ew.irt, Kiwjdom of (Uuiwta a.U(l The Kiiif/dom Papn\^ {vL (Uumdiaa 
Annual Peview, 1009, pp. 179, 180), is f)!asc(l hy his enthusiasm for 
Canadian indepondonco. Soo a sensible view in H(m(h‘rsoifs Aatcrimn 
Diflomatk QnaatioM, It is osscutial to j'omemlxM" that ihvra aro< two 
sides to every dispute, and that in every ease th(‘ Unit(‘(l »Stat<ss ha v(‘ ha(l 
strong argumouts, oven if to us they sooiu less cogent than our own, 
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by tho actual facts and perhaps in some measure by. the ill- 
advised action of the Hudson’s Bay Company’s representa- 
tive in the west, but it was clearly not a surrender of Canadian 
interests on Imj^erial grounds. 

The Reciprocity Treaty of 1^54, negotiated by Lord Elgin, 
was unquestionably of the greatest advantage to Canada, 
and a striking proof of the anxiety of*the Imperial Govern- 
ment in Canadian interests, and the regret with which its 
termination by the United States was greeted in Canada is 
conclusive proof of its value. 

On the other hand? great feeling was caused by the con- 
clusion of the Treaty of Washington in 1871. Sir Jolm 
Macdonald was one of the plenipotentiaries, and he evidently 
felt that the British negotiators were too much inclined to 
saci’ifico Canadian for Imperial interests.^ On the other 
hand must be set the fact that Great Britain w^ prepared 
to malce to the United States the enormous sacrifice involved 
in the agreement to arbitrate the Alabama claims on a basis 
whicli rendered a heavy liability inevitable. Moreover, tho 
United States were at tho height of their military power, 
having vast forces traiirecf in^ the Civil War, Canada was 
practically defeucclcT:is, and •the terms which were obtained 
for (Canada cannot, on a calm review, bo considered to 
have been unsatisfactory. The Behring Sea Arbitration,^ in 
which Canada was successful in a large measure, satisfied the 
(-anadian people, but this saliisf action was dispelled by the 
award in tho Alaska boundary case.^ It is easy now to 
regret that an arbitration should ever have been accepted 
which confronted three national arbitrators with other three 
national arbitrators, and to deplore the quixotic action of 
Canada in maintaining the impartial character of these 
arbitrators when three far from impartial arbitrators had 

^ Pope, John. 'Macdonald, ii. 104 yeq. Cf. Morley, Life of Gladstone, 
a. 401, n. ; Ewart, The Kingdom Papers, pp. 65-7. 

See Pari Pap., C. 6918-22, 6949-51, 7107, 7161 (1893-4) ; C. 7836. 

» Pap., Ccl. 1400, 1472(1903); 1877, 1878 (1904); 3159; Ewaffc, 

Kingdom of Canada, pp. 299 soq. ; Sir W. Laurier in Canada House of 
Commons Debates, 1903, p. 14815; cf. 1892, pp. 1143, 1144; 1909-10, 
p 4705 ; Canadian Annual Review* 1903, pp. 346 setp 



1142 ADMINISTRATION AND LF.GTSLATION [party 
I 

been nqininated by the United States. In the rc^suli the 
decision which was given against Canada rleijcndcd on the 
vote of the Chiot Justice of England, and th(‘. indignation felt 
in Canada was more serious than any ])revious (sxhibition of 
dissatisfaction with the Itnpei^al floverimuvnt. 

The advent of Mr. Bryce as Aml)a.ssador, and th(‘ satisfac- 
tory conclusion of a fong series of treaties to rc‘guIaU^ tlu^ 
fisheries, the boundary waters, tlie international boundary, 
wreckage, the conveyance of prisoners, jice.uniary claims, 
and above all the successful conclusion of the Arbitiution 
as to the North American Eishcrios, haf o induced in Clanada 
a more favourable view of British diplomacy. 

At the same time a new development of more importance 
has taken place in Canada, namely the practice of carrying 
on negotiations, informally indeed, but none the loss impor- 
tant, with 'the consular ivpresentatives of foreign I’owtu's. 
Ever since 1897^ the Ja])anesc Consul-Ccncral has babitu- 
silly communicated with the .Imperial Covt'rnmcnt in the 
most formal manner regarding disahiliti«'H impost'd by the 
Legislature of British Columbia on .lapaiu'SC! sidtjtu'ts. His 
representations have bceif supported by representations 
made by the Japanese Ambassador in London, lii 1 8!):{ and 
in 1907 ^ the plan was still adoi)t('d by tlu* t Canadian (iovern- 
ment of negotiating formally for comnu'rcaal a.i'i'ang(Mnen('S 
with France, the arrangements being I'oiKdiuh'd in a formal 
treaty signed by the AmbassaefT)!' at Paris and by the. Cana - 
dian Minisku's in Caiuwla. 'Phis pla.n was also a.d<ntled in 
1909 in conne.vion with the snpplementa.ry arra.ngemen(' wit h 
Eranec, and in 190(i a formal convention was arrang<>d by 
desire of Canada for adherence to the Japaiu'S*' tix'aty «»f I 
But at the same time tl),cre has grown nj» a simpler |)roet'{Iur(>, 

‘ Soo his lotka-s in /V(awc?Vt/ lSi)(i 8 . IS!)!) I !)()(). 

* Sco Farl. Pap., 0. (iOliS, (!<1. 3823. 8c* also p. 1 1 17, )i. I. 

° Tho action of tlic Oanaclian (lovormncuit in not sociariiiK a spc’oial 
concession as to imniigration was in part duo to an undorstandiiig wihi 
the Consul-General, butitoxposed them to grave oonsiire by the Opposition 
when tho Vancouver riots broke out ; see Part V, chap, iv ; ( 'anmJiitn- 
Annual Review, lt)07, pp. 391-6; JDcbiUve, pp. 202,') scg. ; Purl. Pup., Cd. 
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At the beginning of 1910, Mr. Fielding, Canadian Minister 
of Finance, undeitook informal negotiations with the German 
Consul-General at Montreal in connexion with the surtax of 
33-^ per cent, imposed on German imports into Canada, which 
had formed the subject of ii^^formal negotiations in earlier 
years.^ In this case, however, an agreement was come to 
on February 15. This agreement was avowedly provisional, 
and contemplated a formal convention at a later date, but 
no such convention has yet been made. 

Similarly negotiations were carried on in the same year 
with the Italian Conshl, and an informal arrangement, which, 
however, the King of Italy formally approved, was agreed 
upon. Again direct negotiations took place between Canada 
and United States representatives in 1910 with a view to the 
concession to Canada by the United States of the minimum 
rates under the Payne tariff, which was ultimatefy arranged, 
and in 1911 an elaborate reciprocal arrangement was made 
between Canada and United States representatives dealing 
with the same question. In tliat discussion it was expressly 
agreed tliat there should be no formal treaty, but that there 
sliould be legislation on eithejp ^ide, bringing the agreement 
into effect. It shotild be noted, however, that in this case 
His Majesty’s Ambassador was kept informed of the process 
of the negotiations, wliile in the other the Imperial Govern- 
inent had full knowledge and gave consent.^ 

Simultaneously with the reciprocity negotiations, arrange- 
ments were made between representatives of Canada and 
the United States, the Ambassador being made party, for 
the settlement of the outstanding differences in the North 
America Fisheries Arbitration.^ 

The conclusion of the reciprocity •arrangement^ with the 

‘ 8oo Pad. Pap., Cd. 1781, a repi’int of a Canadian Sessional Paper. 

“ Canadian Annual Review, 1910, pp. 018-21. There was a proposal for a 
Canadian attache in 1892 ; see House of Com^nons Debates, pp. 1950, 2463. 
But this was rejected then and also on December 15, 1909, by Sir W. Lau- 
rier {Debates, pp. 1582-5), and Mr, Lemieux on February 21, 1911 (p. 4ff)9), 
oidogizod the Ambassador’s aid. ® Canada 8ess. Pap., 1911, No. 97. 

Pad. Pap., Cd. 5512, 5510, 5523, and 5537 ; Ho^ise of Commons Debates, 
January 20, February 9, 14, 21, *23, 28 ; March 7, 8 ; July 26, 28, 1911. 
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United States naturally produced elaborate discussion in tbe 
United Kingdom, and';^erved as a basis for a-n amendment 
to the address iu'reply to the King’s Speech on tlm oi)ening 
of Parliament in February 191 1. But it is no new policy in 
( Vinada : it is the seepud of many years of steady progress. 

Reciprocity with the Ihiited States, whic*h is miturally 
called for by the proximity of the States, has been tlu" subjecti 
of tentative elforts from very early times, and a (‘.onsiderable 
measure of reciprocity was secured in 1854 by Lt)rd Elgin’s 
treaty. Up till 1866, when the treaty terminated at tlu^ 
instance of the United States, the poliefy of r*eciprocity was 
accepted by every party in C^anada, and the ellorts of th('- 
Dominion Government, which came into existeiu^e in 1867, 
were devoted to securing a continuance of the arrajugcmients.* 
For that purpose stc])S had been tak(m in anti('ipati<m of 
c()iifederati(fn in 1865 by Mr. Galt and Mr. Howland, but 
these efforts were unsu(*(jcssful. In 1868 tlu^ (irsi. tariff of 
the Dominion was adopted, wbi(6i includt^d in th<^ sch(‘(luh\s 
an olTer of recipi’ocity in natural products, which, with modi- 
iications to suit changed circumstaiKHss, was a f(N‘d.urt‘ <6* all 
(-anadiau tariffs down to 1894.' In IS(>9 tlu' Ganadian 
Minister of Finance in Sir Johir Macdoiudd’s Gov(‘rnmcn1 
made offers to Washington which a-mounted to im oiler of 
a very considerable degree^ of r(‘cipro<*-ity, but tlu‘s<^ ofhuv. 
were reje(*.tod. In eoiuiexioii with tlu* n(‘gotiations of the 
Treaty of Waslihigton in 1871, 'Sir »lohn Macdonald, with 
the approv<al and assistan<*e of tlu^ hnpiu'ial ( 'ommissioiuu's, 
offered to concede access to th<^. I)(‘(‘p Sc^a Fish(‘ri(‘s of ( Simula, 
in return for a renewal of the treaty of 1854, but l.his olTcr 
was also r(^j(^ct<'d. 

Sir John Macdonald 'resigned in I87li in eoniu'xion with 
the Pacific Railway scairdals, and the Liberal Minist.ry whi<4i 
succeeded him, in accordance with the national })oli(y, which 

^ Pope, Sir John Macdomld, anti Willison, Sir WHJrid Lauricr, supplt^- 
moiil each other’s accounts of these IransaotionH. also Sir 

Oliver Mowat^ ii. 507-6;34; ilopkins, Sir John ThonipHon, pp. HO; 
Canada Pay;., 1885, No, .‘34 ; Uonm of Oommom DelxdcM, xm\ :i05stMj,, 
457 setp ; Sifton in Torovio World, August 23, 1011, 
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tbey lield as keenly as he did, approached the United States 
for a renewal of the treaty of 1854. • Mr. Brown negotiated 
with the assistance of Sir Edward Thornton, then British 
Minister to the United States at Washington, and eventually 
a draft treaty for twenty-one^cars was framed. The treaty 
embraced a very wide range of reciproeity, striking off all the 
duties on numerous manufactured 'articles, and putting 
lumber, coal, and all farm produce on the free list. But the 
draft treaty was not even considered by Congress ; it 
reached the Senate only two days before adjournment, was 
taken up in secret session, and returned to the President 
with the advice that it was inexpedient to proceed with its 
consideration. 

Sir John Macdonald returned to office in 1878, and pro- 
ceeded to develop the policy of protection which had helped 
materially to win the election. ' A National Palicy of Pro- 
tection,’ he said in that session, ‘ will prevent Canada from 
being made a sacrifice market, will encourage and develop 
an active inter-provincial trade, and moving as it ought to 
do in the direction of reciprocity of tariffs with our neigh- 
bours so far as the varied'interests of Canada may demand, 
will greatly tend to proctire for this country eventually 
reciprocity of trade.’ The Canadian tariff of 1879 still em- 
bodied the standing offer of reciprocity in natural products, 
but of course the United States were not prepared to accept 
anything so limited as that.* 

It must not be thought that Sir John Macdonald’s Govern- 
ment in adopting protection desired to prevent reciprocity 
with the United States. When the fishery clauses of the 
Treaty of Washington wore terminated at the instance of 
the United States in 1885, the Canadian Government granted 
to American vessels the fishing privileges enjoyed under the 
treaty until the close of the season. This agreement was 
arrived at on the understanding that circumstances afforded 
a prospect of negotiations for the development and extension 
of trade between the United States and BritishNorth America. 
Mr. Foster, Minister of Marine and Fisheries, expressed the 
hoi)o that renewed negotiations would be carried on with 



1140 ADMlNrSTBATION AND LWJISI.ATION 1 i>art\ 

the result of establishing extended tradt^ relations between 
the l^cpublie and Oaimda. vSir (Charles ^Pupper, in privatt^ 
corrcS'|)ondencc -in 1888 with Mr. Ba»yard, siai<(‘d that tht' 
one way to attain a just and pi^rniaiuuit S(dtl(uuent WU/S |)y 
a straightforward treatnu'nt aj^id a lilxa'al and statc^sinanlike 
plan of the entire eoniinereia.1 ndations of the two (a>tintri('S, 
Sir^Chai’lcs I'upper t.!f(‘re.fore! pro|)os(‘(l to th<^ UniUal Si.at(‘S 
that the Fishery arrangcuients and tlu^ Treaty of Washington 
should bo continued in eonsidoration of a mutual ari'angc*- 
ment providing for greater freedom of eomniereial inUu'coursc^ 
between the United States, Canada/ and Newfoundland, 
This unrestricted offer of reciprocity, as Sir Wilfrid La.urier 
interpreted it, was rejected by the United States. 

The Liberal j)arty had naturally tlirougliout maintaiiu'd 
its attitude in favour of reciprocity, and in 1880 Mr. Lauricr 
moved an amendment to ^^upply on Kebimary 20, (Uudaring 
that ste[)S should Ix^ taken by tlu'- ( jovernment to scxuin^ un- 
restricted freedom in the trade I'elations of (h(^ two eounl ricss. 
At the same time Mr. Coldwin Smith, advoeakxl very strongly 
the fullest measure of reciprocity, and iiuhxxl a.(histoms Union 
with the United States. Thjs position was a.(*.(H‘.})t{‘d in a» 
S|)Oocli by Sir llichard Cartwi’iglTt, who had berai Minist-tu’ of 
Finance in the Mackenzie (Jovernmeut from 18711 to 1878, 
and was Minister of Trade and (lommeret^ in Sir Wilfrid 
Lauri(T’s Covernmont from 180(>, on Oetolna* 12, 1887, in 
which he declared in favour o7 (‘.omuK‘reia.1 union (^'en in 
view of the political risk of anm^xal-ion. ‘ Tluu’i^ is/ lu^ sahl, 
* a risk, and 1 cannot overlook it. But it is a elioiei* of risks, 
and our present position is anything but one of stahk^ (‘(jui« 
librium. Without Manitoba and the Mariiitne Pr(wintH‘S 
we cannot maintain oi^rselves a.s a Domitiion. And looking 
to their present tempers and couditioii, and inon^ <‘sp(x‘ia-lly 
to the financial results of eonfedtu^alion in the Maritinu* 
Provinces, 1 say deliberately that refusal or failure^ to 
secure free trade with the United States is nnieh tnore likidy 
to bring about just such a political (crisis as th(ss<* parii<‘K 
affect to dread than even the very closest comuuu’<u*aI (fon- 
nexion that can bo conceived/ " 
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Mr. Laurier’s attitude was more cautious, but though he 
was not prepared to accept commercial union he declared 
that his policy was to abandon the policy of retaliation ' to 
show the American people that we are brothers, and to hold 
out our hands to them with ^ due regard for the duties we 
owe to our Mother Country In 1888 a caucus of Liberal 
Members of Parliament authorized Sir Richard Cartwright 
to introduce into the House of Commons a resolution in 
favour of reciprocity with the United States which implied 
discrimination against the Mother Country. The Resolution 
which Sir Richard Cartwright introduced on March 14, 1888, 
read as follows : — 

That it is highly desirable that the largest possible freedom 
of commercial intercourse should obtainbetween the Dominion 
of Canada and the United States, and that it is expedient 
that all articles manufactured in or the natural products of 
either of the said countries should be admitted free of duty 
into the ports of the other, articles subject to duties of excise 
or of internal revenue alone excepted ; that it is further 
expedient that the Government of the Dominion should take 
stops at an early date to ascertain on what terms and condi- 
tions arrangements can be Effected with the United States for 
the purpose of securing fuli^ and imrestricted reciprocity of 
trade therewith. 

In 1891 Sir John Macdonald himself reminded Canada that 
whatever measure of reciprocal trade had been obtained from 
the United States had been "obtained by the Conservatives, 
and he stated that he believed that there was ' room for 
extending our trade on a fair basis, and that there were things 
on which we could enlarge our views without in any way 
infringing on the National Policy 

Simultaneously with the announcement of the dissolution 
of Parliament, the Government published steps which they 
had taken to secure reciprocity with the United States, and 
they offered a renewal of the Reciprocity Treaty of 1854, with 
modifications required by the altered circumstances of both 
countries. The fact that the negotiations had been coni- 
menced was used as a strong argument against the claims of 
the Opposition to be given office. At any rate, partly by this 
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coiioosrtion to tiu' (hiiiiaiul of r<><ii|)vo('ity, and partly )y ap- 
poals, on tlio otiior liawl, to Brii.isli siaitiniont a,fj;ainst aiinifX ' 
ation, aidocl by an unoxpoc.b'd doclaratioii by Mr. I»lak(*. on-’ 
of the Liberal loacUaM, tbatb<'. <l(‘.pr('.('al.<'d a. lyolicy tyauliiif!; io 
annexation,* tli<y (Jonservativw won tlie (‘lection, tboneti not 
by a larf^e majority, and in IS!)^ i.hey (.(»ol< ,s(.('|).s Io carry ont 
furtlier iK'f^otiatnnm lor r((eiprocity. lint tin' propo.sal brolo' 
down at the very outset, for Mr. lllaiiK', tlu> UniU'd Stab's 
Secretary of State, demanded discriminatory duties against 
British aiid foreign goods, and required that a nniforin tarilT 
should bo adopted by the two coutil'ric's, or so at least it. Wits 
thought that ho demanded, but in any citse it is eletir that 
reciprocity in manufactured goods was asked for by lh(‘ 
United Sbites. 

The National Liberal ( ‘oiivt'ntion which met iit Otliiwa in 
.June ISDIl ))ronouneed as follows on tlu' position : 

'Plnit hiiving rt'giird to the pros|>erily of Citnadii iiiid (he 
United States as adjoittiug countries, with niitny imiltial 
inb'rests, it is desirabk' Ibiit f.lu'rt' should bt' the mosi friendly 
relations, itnd hroad iuid libend tradt' intercourse bt'lween 
them ; that th(» inb'i'C'sts alike (cf the l)(»minion iuul of the 
khnpire would be materially ifd«aneed by th(' esbiblishing of 
such relations ; that tlay period of the old reciprocity (nmlv 
was one of marked prosperity to tin' British North Ann'i'ican 
(lolouk's; tliat the pretext nnd('r which (he (Jovermnt'nt 
appealed to (In' ('ountry in 1,S!)I n'sp('e(iiig in'gotiation for 
a treaty with tlu' UniU'(i State's was misleading sunl dishom'st 
and inteiuU'd todi'ceive the ek'etorale ; (lia(. no sine<'r(' <'(for( 
has been made by tln'in to obtain a tr('a(y, but. (hat. on (In' 
contrary it is manilest that the pr('S('nt (Jov('rnnU'n(. e«m 
trolled as they ar(( by monopoli('s and eombim's, are noi 
desirous of seeairing siu'di a tn'aly ; (Ind. tJu' lirst, s(('p towiU’ds 
obtaining the ('nd in yi('w is (,o‘ place' a. party in power who 
are sincerely desirous elf promot ing ii ( re'.'dy on terms lionmii' 
able to both couutrk's ; that a fair and’lilu'ral iH't'iproeit \ 
treaty would diwelop the gn'at natnnd resonre('S of ('anad;l, 
would enormously incr(nis<y tJu! trade and eomm<'re(' between 
the two countries, would tc'nd to encourage' fri('iidly relations 

' (toldwiu Smith to tluflast iK'lii'ved in a iM'iKicfiil anion of ('anadii ninl 
(lio United Stiitcw; hoo damuliaii Amiiiid Ki'rirw, lilo'.l, p. (!:'(!; I'.ilo, 
p. 1S1 ; ivnd Ids fivmhiiwrni'cx. • 
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between the two peopfes, would remove many causes which 
have in the past provoked irritation and trouble to the 
Governments of both countries, and would promote 'those 
kindly relations between the Empire and the’Repubhc which 
afford the best guarantee for peace and prosperity ; that the 
Liberal party is prepared to .enter into negotiations with 
a view to obtaining such a treaty, including a well-considered 
list of manufactured articles, and we Jire satisfied that any 
treaty so arranged will receive the assent of Her Majesty’s 
Government, without whose approval no treaty can be made. 

In 1896 the Liberal Government came into office, and it 
was naturally anxiou* to carry out the policy which it had 
adopted when in Opposition. Arising out of the question 
of the Seal Fisheries, arrangements were made for a Joint 
High Commission to consider all the outstanding questions 
between the United States and Canada. On that High Com- 
mission Sir Wilfrid Laurier, Sir Richard Cartwriglit, and Sir 
Louis Davies represented Canada, and Lord Herschell Great 
Britain. The Commissioners made an effort to secure for 
Canada reciprocity in trade relations.^ The United States 
were very anxious to obtain a large schedule of manufactured 
articles, and progress was Slow and difficult, but before the 
Commission rose it was understood that a schedule had been 
arranged which provided practically for free trade in the 
products of the mines, for a considerable schedule of agricul- 
tural products, and for a careful and judicial readjustment 
of the duties on certain mjfiiufactures. It need hardly be 
said that in carrying on these negotiations the Canadian 
representatives had the full assent and support of the Imperial 
Government. But the negotiations did not result in a treaty 
owing to difficulties with regard to the Alaska boundary. 

These negotiations were subsequent in date to the passing 
of a preferential tariff in 1897, and they show clearly how 

^ Of. Willison, op. cit., ii. 190. It is a striking instance of the change in 
political outlook in Great Britain since 1903, that the action of Mr. Bryce 
in 1911 in assisting the reciprocity negotiations was censured freely in the 
Imperial Parliament, whereas all approved Lord Herschell’ s missioif in 
1898-9 at the bidding of a Conservative Government. But clearly the 
Ambassador was not the person to interfere with the proposals of the 
Government. 

TP 
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little the CaiiacUan 6ovornniout SeW ajiy 
betwcoii the profcrciitial tarilT and reciprocity with (he 
United States. .This positioii is shown in s|)e(‘(’.h after sp(HHih 
by responsible Oanadian ininisbM’s (W(n* sin(u\ It may 
suffice one to (pioto some remarks m«‘i(l<‘- on ih'eemlxa* II, 
1903, by Sir Richard (Wtwri^lit in r(wi('win,i!; tlu^ liseal 
vsituation iu a s])ccch fnadc at Toi'onto.* 

I may be pardoned for saying what my own position is. 
I have held it long ; J have advoeaU^d tlu' formation <0’ 
a friendly alliance by any possible mcsuis lK‘tw(‘en (iroat 
Britain, Canada, and the United Sti4<^‘S. With that vi(nv 
I advocated reciprocity with the United States. Larg<dy 
with that view i have advocatt'd the British Pr('fer(‘n(‘.e, 
It i>s for that rca>son 1 would wol(‘ome an English Zollven'iu 
in that direction, and if Britain and (^anada- chssire to bring 
about that realization, then I would luNirlily bid tlunu 
Cod-spccdj^ 

III t]\o same year, on .lanuary 15, af. a. I)an({u<‘t. Sir 
hh'cderick .Borden, Minister of Militia in tlu‘ Lamaer (iovinai- 
nient, Hj)oko as follows 

Wo have heard, all of us, a. gryat. dtail about. ilu‘. qm^stion 
of reciprocity. Some of us, i^caha-ps, iu tinuas past thought 
that the United Statens were unffumdly, were dispostal at. any 
rate not to he as friendly towards us on (puastions of tratf<‘. 
as they miglit be. 1 am Ixnmd to say that- at- one (-im<‘ I took 
that view myself, but ('iven if I held that. vi(nv ttrday, I 
would fool tliat tlu'. acTount j^vas prc‘(ty tuairly s<juan*<l ; 
because as a result of tlu'ir refusal (-(T trad(‘ with us, lh<\v 
have made us self-reliant, and ha-v(^ mad(' ns tlie gn^att^st rivill 
they have in the (me free market (^f tlu^ world. ' 1(. wamld b(‘ 
a most desirable thing that trad(‘. Ix't-wtHm t h(\s(> t wo (amnt ri(‘s 
should flow as freely as possibh^. And wium the l-inu' comes, 
and the United States are pre|)ar(‘(l to t-radt* with ns, I 
would hold both hands for a fair and h<moural)le arrangt**' 
meut for the cxehauge of commodities betwixm l-lu*se t.wo 
countries. 

In introducing his proposals on January 2t), lUll, in tlu^ 

^ Ganadiayi Amiiutl Jhvmo, 1903, p. 38;>. 

Ibid., p. 379. Accouiits of t,]io luovonioiit will be found in cs'ieli of 
tke of tliis valuable Jiemw for 1904 10, See cMpeeiuliy, 1909, 

pp. 022-4; 1910, pp. 207 KOip, 330 sc(p,*02I He(i. 
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Canadian House of Commons, Mr. Fielding spoke as follows 
with regard to the attitude of his Ooveriiment and the 
history of the question : — 

Now, we turn to the change of administration in 1896. 
1 have already said that in tlie Liberal platform of 1893 
reciprocity occupied a prominent part, and soon after this 
Government came into power — indeed, if my memory is 
correct, even before Parliament assembled — two members* of 
the Government were sent to Washington with the view of 
ascertaining what might be done in the way of reciprocal 
treaty arrangements. They did not find the situation favour- 
able, and they came *oack to their colleagues and reported 
that they were not able to accomplish anything. There is 
one incident in this history that I have forgotten that is of 
importance, and that is that in the year 1891 the dissolution^ 
of Parliament was ordered by the Conservative Government of 
the day upon the ground that they regarded the reciprocity 
question as so important that they required a ma^idate from 
the people of the Dominion to enable them to proceed to 
Washington and deal with that question. The Liberal party 
of the day also was in favour of reciprocity. Both parties 
declared for reciprocity at that time, and the only question 
was as to which one could get the largest degree of reciprocity. 
So, if wo follow it from day ty day and from year to year, 
taking the history of the recljorocity treaty of 1854, the early 
years of confederation, the period in connexion with the 
National Policy, and the period since the change in adminis- 
tration down to the Joint High Commission of 1898-9, we 
find that throughout all these years, whatever difference 
there may have been amongst the public men of our 
country on other subjects, there was no difference of 
opinion as to the great importance and desirability of re- 
establishing reciprocal trade relations with the United States 
of America. . , . 

We present the arrangement to you to-day, Sir, not 
as a triumph of one country over the other, but as the result 
of an effort to do j ustice to both ; we commend this arrange- 
ment, Sir, to the judgement of this Parliament as the 
President of the Uiaited States will commend it to the judge- 
ment of the Congress. The one fear I have is that there 
may be people who will say that we have made so good^a 
bargain that the Congress should not approve of it. In times 

' Bitterly resented by (Jeklwin Smith as a breach of duty and as a i)roof 
of tho impotence of the Gov'ernor-Ueneral in accepting such advice. 

E2 
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past friendly arrangements have been made with the United 
States Gfovemnient which have failed to receive the approval 
of the Congress, but we think the time is more favourable 
now. We we have fomid the psychological moment 

for dealing with this question ; we think we are within reach 
of some of the commercial advantages for which our people 
have struggled now for hah a century. Wo commit this 
matter to the care of'the Canadian Parliament with the film 
conviction that it is going to be a good thing for Canada, 
a good thing for the United States, and that wo will continue 
to have it and maintain it not because there is any binding 
obligation to do so, but because the intelligence of the people 
of the two comitries wiU decide that it'is a good thing for the 
promotion of friendly relations and for the development of 
commerce of the two countries. 

His attitude to the whole question is admirably summed 
up in his telegram to the High Commissioner for Canada of 
February 1911, which reads as follows ; — ^ 

Reciprocal trade relations with the United States have 
been the policy of all parties in Canada for generations — 
many efforts have been made to secure a treaty, but w'ithout 
success. Sir John Macdonald’s National Policy Tariff, 1 879, 
contains a standing offen of ifeciprocity w'ith the States 
covering a large portion of*tho products included in the 
present arrangement. The unwillingness of the Americans 
to make any reasonable arrangement led to much disappoint- 
ment in Canada. Sir Wilfrid Lauricr several years ago gave 
expression to this, and said Canada would not again take the 
initiative in negotiations. N(f\v that, the Americans have 
entirely changed their attitude and have approached Canada 
with fair offers, our Government take the position that wo 
should meet them fairly, and that in making such an arrange- 
ment as is now proposed we are realizing the desires of our 
people for half a eentmy ; and also that in promoting friendly 
relations with the neighbouring republic wo ai'c doing the best 
possible service to the* Empire. Canada is seeking markets 
everywhere for her surplus products — subsidizing steamship 
lines and sending out commercial agents. Would it not be 

‘ See Pari. Pap., Cd. 6512. The Canadian debatcin of January 20, 
FSbruary 9, 14, March 7, 8, contain very important speeches, ospocially 
important in their bearing on British preference and loyalty to the British 
eonnesdon, and in their recognition of provincial rights by Mr. Paterson 
(p. 3389). Cf. Ottawa Free Press, September 21, 1911. 
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ridiculous in the pursuit of such a policy to refuse tp avail 
herself of the markets of the great nation lying alongside ? 
The expressed fear that it will seriously affect imports*from 
Great Britain is groundless ; the greater part of the agree- 
ment deals with natural products which Great Britain does 
not send us. The range of manufactures affected is com- 
paratively small, and in most cases the reductions are small. 
It appears to be assumed in some qifarters that the tajiff 
rates agreed upon dis(‘riminate in favour of the United 
States and against Great Britain. There is no foundation 
for this. In every case Great Britain will still have the 
same rate, or a lower^one. Canada’s right to deal with the 
British preference as she pleases remains imtouched by the 
agreement. The adoption of the agreement will probably 
lead to some further revision of the Canadian Tariff in which 
the Canadian Parliament will be entirely free to fix the 
British Preferential Tariff at any rates that may be deemed 
proper. 

In view of the conclusion of the reciprocity arrangement the 
Canadian Government decided^ at the Imperial Conference 
to press for the exemption of Canada from the operation of 
the old treaties with Argentina, Austria-Hungary, Bolivia, 
Colombia, Denmark, Norw^,#Bussia, Spain, Sweden, Swit- 
zerland, and Venezuela, which contain most-favoured-nation 
clauses, and are binding on Canada. It may at once be ad- 
mitted that the presence of these clauses is vexatious and 
aimoying, but the denunciation is a serious matter unless it 
can be arranged for without involving the denunciation of the 
treaties generally. The proposal goes far beyond the denun- 
ciation of the Belgian and German treaties, for these treaties 
forbad a preference to Great Britain by the Colonies, and were 
an accidental and unreasoning restriction on the internal 
freedom of the Empire, which might properly be removed 
from the Empire as a whole by the denunciation of the 
treaties. To denounce these older treaties merely to free 
Canada would be a very different step. 

In these negotiations the Canadian ministers were to ^11 
intents and purposes neither less not more than plenipoten- 


^ See Pari Pap,, Cd. 5745, pp" 333-9 ; below, Part VIH, chap. iii. 
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tiaries,. and they avoided the necessity of any formal 
treaty by arranging ior concurrent legislation. But they 
had already negotiated with representatives of America at 
Ottawa, and it is significant that in the Canadian House of 
Commons, challenged on a question of the precedence of 
consuls, Sir W. Laurier^ expressed the view that though 
the position of consuls was anomalous it was nevertheless 
semi-diplomatic, and that it would be desirable that prece- 
dence should be accorded to them, but lie did not raise this 
issue at the Conference. 

It is clear, indeed, that the rcce&t negotiations have 
raised in a new form the old view which was held by the 
Liberal party in Canada, that the Dominion Government 
should have the treaty power. Mr. Blake spoke in favour of 
this view on October 3, 1874,^ and in 1 882, and Sir W. Laurier 
re-echoed the matter in his speech on the Alaskan debate on 
October 23, 1903.^ With this view may be comjiared that of 
the Royal Commission appointed by the Governor of Victoria 
to consider federal union, which recommended that the 

^ See Debates, 1910-1, pp. 973 seq. Sjo also his answer in tlio House of 
Commons on December 2, 1909, pp. 8^3-5 ; Canadian *-1 Miaal Review, 1 909, 
p. 162. On the other hand, on Decetnbor 15, 1909 (ibid., 1582-5), ho 
emphatically declined to adopt the proposal of a Canadian atiaoht'% to ilio 
Embassy at Washington on the ground that Mr. Bryce’s services were 
quite adequate, and in January 1911 he publicly oulogizod the services 
of the Ambassador in negotiating tr^ties for Canada. The praise was 
deserved : Mr. Bryce’s term of ofhee saw not iherely the Fisheries xAihi- 
tration Treaty of 1909, but also a Pecuniary Claims Treaty (1 911 ), a Pelagic 
Sealing Treaty (1911), Arbitration Treaties (1908 and 1911), and treaties for 
the Passamaquoddy boundary (1910), the regulation of boundary waters, 
including a general provision for an arbitration tribunal for Canadian 
questions (1909), which may solve informally many difficulties as to di])lo- 
matic intercourse, transit of'^ prisoners, wrecking privileges, &c. 

® See Willison, Sir Wilfrid Laurier, i. 206 seq, Cf. Gold win Smith, 
Canada, p. 187 ; House of Commons Debates, 1882, p. 1075 ; 1887, p. 376 ; 
1889, pp. 171-94 (Cartwright) ; 1892, p. 1123 (Mills), 

® See Canadian Annual Review, 1903, pp. 328-330, where Mr. Borden’s 
an#. Sir C. Tupper’s views were both given. Cf. also Sir W. Laurier in 
Debates, 1907-8, p. 1260 ; 1909, p. 1980 (on External Affairs Department, 
Act 8 & 9 Edw. VII. c. 13), But see Mr. Asquith’s reply in House (»f 
Commons, March 3, 1909 (i. 1421, 1422)7 
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Australian Colonies slioiilcl be accorded the treaty^ poorer 
and given the status of neutral pcKrers under the same 
Crown as the United Eangdom. The substance of their 
recommendations ^ was as follows : — 

ViCTOKIA 

ITT. Neutrality of the Colonies in War 

13. It has been proposed to establish a Council of the 
Empire, whose advice must be taken before war w^as declared. 
But this measure is so foreign to the genius and traditions of 
the British Constitution, and presupposes so large an aban- 
donment of its functions by the House of Commons, that we 
dismiss it from consideration. There remains, however, we 
think, more than one method by wiiich the anomaly of the 
present system may be cured. . . . 

19. The Colony of Victoria, for example, possesses a 
separate Parliament, Government, and distingmshing flag ; 
a separate naval and military establishment. All the pablit> 
appointments are made by the Local Government. The 
only officer commissioned from England who exercises 
authority witliin its limits is the Queen’s Representative ; 
and in the Ionian Island^, while they 'were admittedly a 
Sovereign State, the Queen’s Jlepresentative w^as appointed 
in the same maimer. Th^ single function of a Sovereign 
State, as understood in International Law, which the Colony 
does not exercise or possess, is the power of contracting 
obligations with other states. The want of this powrer alone 
distinguishes her position fjom that of states undoubtedly 
sovereign. 

20. If the Queen were authorized by the Imperial Parlia- 

ment to concede to the greater Colonies the right to make 
treaties, it is contended that they would fulfil the conditions 
constituting a Sovereign State in as full and perfect a sense 
as any of the smaller states cited by public jurists to illustrate 
this rule of limited responsibility. And the notable conces- 
sion to the interest of peace and humanity made in our own 
day by the Great Powers with respect to privateers and to 
merchant shipping renders it probable that they would not, 
on any inadequate grounds, refuse to recognize such states 
as falling under the rule. « 

^ Pari, Pap.i 1870, Sess. 2, ii. 247 ; cf. contra Higinbotham, Debates, 
X. 690 seq. Messrs. Kerferd, G. Berry, and Gavan Duffy all signed this 
part of the report. 
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21 It must not be forgotten that this is a subject in which 
the interests of the Colonies and of the Mother Country are 
identical. British statesmen hpe long aimed not only to 
limit more and more the expenditure mcurred for the defence 
of distant Colonies, but to withdraw more and more from all 
ostensible responsibility for their defence ; and they would 
probably see any honourable method of adjusting the present 
anomalous relations ulth no less satisfaction than we should. 

22. Nor would the recognition of the neutrality of the self- 
governed Colonies deprive them of the power of aiding the 
Mother Country in any just and necessary war. On the 
contrary, it would enable them to aid her with more dignity 
and effect, as a Sovereign State could, of its own free will, 
and at whatever period it thought proper, elect to become 
a party to the war. 

23. We are of opinion that this subject ought to be brought 
under the notice of the Imperial Government. If the proposal 
should receive their sanction, they can ascertain the wishes 
of the American and African Colonies with respect to it, 
and finally take the necessary measures to obtain its recogni- 
tion as part of the public law of the civilized world. 

Comment at the time was generally unfavourable ; the 
leading papers, such as the Argus and the Daily Telegraph, 
condemned the idea as impiapticable, and the matter went 
no further, for no other Colony moved in it. In the Naval 
Bill debates of 1910 Sir Wilfrid Laurier was accused by the 
Opposition of denying the doctrine that war with Great 
Britain meant war with the Colonies, but the accusation was 
wholly unjust and unfounded. He ofxly asserted that in 
any war it was for Canada to decide how far she would 
actively assist Great Britain ; Canada, of course, would 
resist any attack on herself with all her strength.^ The 
doctrine is quite logical and fair so long as the Dominions 

^ Of. Rouse of Commons Debates, 1909-10, pp. 1732 seq., 2952 soq., 4139 
seq., 4316 seq., 4413 seq., 7528 seq. ; 1910-1, pp. 57 scq. ; liis speech at 
Montreal, October 10 ; Montiesl Herald, October 11, 1910. See also Ewart, 
Kingdom of Canada, pp. 59, 364 f The Kingdom Papers, pp. 7, 8, 48-52 
Pari Pap,, Cd. 5745, p. 117 ; below, Part VIII, chap. iii. Here may be men- 
tionod the precarious position of the arrangement of 1817 for the limitation 
of ^armaments on the great lakes, which has not been at all carefully 
observed of late by the United States, in the view of Canada ; see Canadian 
Annual Review, 1909, p. 626 j 1910, p. 6lS ; The Bound Table, i. 317-9, 
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have no voice in determining Imperial policy, and Australia 
clearly holds the same view, for just as much as Canada she 
has insisted on the fact that she should maintain supreme 
control over her fleet, leaving her free to place it at the 
disposal of the Imperial Go'jernment or not as she may 
deem desirable,^ and the idea of forces maintained by the 
Colonies at Imperial expense for Imperial puqioses, proposed 
by Mr. Seddon at the Imperial Conference of 1902, was not 
accepted by any Dominion, nor ultimately adopted even 
by New Zealand. 

% 

^ See Part Pap,^ Cd. 4288 ; Parliamentary Debates, 1910, pp. 4728 
seq . ; Path Pap., Cd. 5746-2; British Australasian, September 21, 1911. 
]Mr. Fisher at the Conference of 1911 was prepared to aceex^t consultation by 
the Imperial Government on all topics, while Sir W. Lam*ier insisted that 
consultation must be left to the discretion of the Imperial Government, as 
a right to be consulted involved responsibility for war, but his view is really 
that of Sir W. Laurier ; Standard of Empire, Sexjtember 2, 1911, p. 8. 

But the Canadian elections of September 21, 1911, show the strength of 
British sentiment despite the attractions of material gains ; the reciprocity 
agreement was in effect rejected by a majority much larger than that (41) 
possessed by Sir W. Laurier when the obstruction of the Opposition com- 
pelled him to appeal to the country, eigl^t ministers, including 3\Ir. Fielding 
and Mr. Paterson, the negotiators gf agreement, losing their seats. No 
doubt the incautious references of American politicians to possible political 
results counted for much. On the naval question the attitude of the 
Conservative leader has been mainly to emphasize the need of close co- 
operation with the British fleet. On the other hand, the Nationalist party 
in Quebec condemned Sir W. Laurtar for his excessive imperialism and for 
dragging Canada into British wars. 

The idea of neutrality was revived, through a misunderstanding of 
Sir W, Laurier’s attitude at the Conference, by the Yolksstem in South 
Africa ; it has been effectively repudiated by General Botha (see Times, 
July 28 ; Morning Post, August 3, 8, 16 ; The State, vi, 131 seq. ; The 
Bound Table, i. No. 4). 
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TRADE RELATIOlSifS AND CURRENCY 
§ 1.^ Trade Relation vS 

There can be no clearer proof of the autonomy of the 
Colonies than their fiscal arrangements. When self-govern- 
ment was accorded to Canada, though there was no idea 
and had been no idea since 1778 of taxing the Colony 
without spending all the proceeds therein, it was bound 
by a tariff exacted from it by the Imperial Parliament 
and raised under laws enacted by the same authority.^ In 
1846 2 ail Imperial Act allowed the British Colonies in Canada 
to reduce eft* repeal by their own legislation duties imposed 
by Imperial Acts upon foreign goods imported from foreign 
countries into the Colonies in question. Canada soon availed 
herself of the privilege, while in 1849® a further Imperial Act 
added to the control of duties the control of tlio Colonial ])ost 
office, allowing Canada full pojver to dispose as she would of 
her postal arrangements, a matter of great comm(u*cial impor- 
tance in a growing Colony where communications were 
difficult, and where Imperial legislation was obviously utterly 
out of place. In 1849^ the remains of the navigation laws 
went, and the St. Lawrence was thrown open to the vessels 
of all nations. The Legislature had addressed the Imperial 
Government on the subject, and had urged that it was 
impossible to maintain the system of protection in the 
Colonies for British shipping when Great Britain had aban- 

^ Colonial legislation coultl also impose duties, and there was confusion 
and conflict; see 5 & 6 Viet. c. 49. Imperial customs officers disappeared 
largely in 1850, and practically wholly by 1855. Cf . PnrL Pap . , February 4, 
1851, p. 42 ; July 1, 1852, p. 97 ; Hannay, New Brunswick^ i. 410 seq. ; ii. 
23, 172 ; Gmy, Colonial Policy^ ii. 370, 379. 

"*^9 & 10 Viet. c. 94. Cf. Adderley, Colonial Policy, p, 28 ; 8 & 9 Viet. c. 93. 

® 12 & 13 Viet. e. 66. Hitherto it had been an Imperial monopoly. 

* 12 & 13 Viet. c. 29. The control of customs law was given by 20 & 21 
Viet. c. 62, and see now 36 & 37 Viet. c. '36, ss. 149-51. 
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doned the protection ^against foreign competition \iitherto 
imposed for Colonial imports. As a matter of fact, the 
adoption of free trade had caused great dislocation of trade 
and commerce in Canada, TThich was not removed until the 
repeal of the navigation laws^threw open the St. Lawrence 
to the flags of the world. The Australian Colonies on their 
birth were given power to raise customs duties.^ subject, 
however, to the proviso that they should not be contrary to 
treaty, or differential, or imposed on goods for the use of 
the Imperial forces in the Colony, which was a natural rule, 
as the Imperial Government had to defray the cost of the 
garrisons, and could hardly be expected to pay duties on 
the goods which they imported to feed and clothe the troops. 

In the case of the four South African Colonies no limitations 
were imposed on their powers with regard to customs duties 
when seK-government was accorded, nor was ISfew Zealand 
fettered in 1852,^ except by the provision that duties must not 
be contrary to treaty, or be levied on goods for the troops or 
naval forces. Newfoundland received the benefit of the Act 
regarding Canadian provinces of 1846. 

A further development of tjie'* doctrine was seen when the 
Colonies began to abandon the Crown Colony policy of levying 
duties solely for revenue purposes and to pass a protective 
tariff. In 1859 the Governor of Canada sent home a dispatch 
forwarding an Act imposing very heavy duties ; the Secretary 
of State replied asking him* to bring before his ministers a 
protest from the Chamber of Commerce at Sheffield calling 
attention to the damage which would result from such duties 
to trade in the United Kingdom.^ He called attention to 
the fact that such heavy duties were practically in favour 
of the trade of the United States, in v^ew of the large facilities 
for smuggling granted by the long frontier between Canada 
and the States. He added that when an authenticated copy 

^ 13 & 14 Viet. c. 59, ss. 27 and 31. The requirement of reservation by 
5 & 6 Viet. c. 76, s. 31, was repealed by 29 & 30 Viet, c, 74, for wliiclf ef. 
Blackmore, Goiiatitation of South Australia, pp. 69, 70. 

^ 15 & 16 Viet. c. 72, s. 61. 

® Pari, Pap,, H. C. 400, 1864, pp. 7 seq. 
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of the ^ct arrived he ^ould probably feel bound to assent 
to it, \)\it he considered it his duty no less to the Colony than 
to the Mother Country to express his regret ' that the ex- 
perience of England, which has fully proved the injurious 
effect of the protective systepi and the advantage of low 
duties upon manufactures both as regards trade and revenue, 
should be lost sight of, and that such an Act as the present 
should have passed. I much fear the effect of the law will 
be that the greater part of the new duty will ])e paid to 
the Canadian producer by the Colonial consumer, whose 
interests, as it seems to me, have not "^een sufficiently con- 
sidered on this occasion.’ In a later dispatch of November 5, 
1859, the Secretary of State forwarded a letter from the 
Privy Council for Trade in which it was said : — 

They think, however, that in leaving the Act to its opera- 
tion, Her Majesty’s Government should express their regret 
that the fiscal req[uirements of Canada should have compelled 
it to resort to a measure so objectionable in principle, and 
their apprehension of the injurious effect which it is calculated 
to produce upon the industrial progress of the province. 

On November 11, 1859, the Governor sent back a reply 
from the Canadian Government prepared by Mr. (afterwards 
Sir) A. Galt, in which the following vindication was given 
of the principles which should regulate the relations in these 
matters of the Home and the Colonial Governments : — ^ 

The Minister of Finance has^the honour respectfully to 
submit certain remarks and statements upon the Dispatch of 
His Grace the Duke of Newcastle, dated August 13, and upon 
the Memorial of the Chamber of Commerce of Sheffield, dated 
August 1, transmitted therewith. 

^ ParL Pap,, H. C. 400, 1864, pp. 11, 12. It may be noted that earlier 
attempts had been made to forbid the granting of bounties ; the Lieute- 
nant-Governor of New Brunswick was instructed in 1849 to veto any 
such measures, as the result of the grant of a bounty for the cultivation of 
hemp ; Earl Grey, Colonial Policy, i. 279. A circular dispatch of June 24, 
1843, forbade difierential duties (see Hannay, New? Brunswick, ii. 122) ; 
and#differential duties were included as a ground of reservation in the royal 
instructions to all Governors, and the injunction of reservation is repeated 
in Lord Ripon’s dispatch of 1895, which is still binding on all Dominions \ 
see Pari, Pap,, C. 7824, p. 9; below, p. 1181, n. 4. 
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It is to be deeply regretted that jps Grace should have 
given to so great a degree the weight? of his sanction to the 
statements in the Memorial, without having previously 
afforded to the Government of Canada the opportunity of 
explaining the fiscal policy of the province and the grounds 
upon which it rests. The representations upon which his 
Grace appears to have formed his opinions are those of 
a provincial town in England, professedly actuated by selfish 
motives ; and it may fairly be claimed for Canada, that the 
deliberate acts of its Legislature, representing nearly three 
millions of people, should not have been condemned by the 
Imperial Governme^jt on such authority, until the fullest 
opportunity of explanation had been afforded. It is believed 
that nothing in the Legislation of Canada warrants the 
expressions of disapproval which are contained in the 
dispatch of his Grace, but that on the contrary due regard 
has been had to the welfare and prosperity of Her Majesty’s 
Canadian subjects. 

Erom expressions used by his Grace in reference to the 
sanction of the Provincial Customs Act, it would appear that 
he had even entertained the suggestion of its disallowance ; 
and though, happily, Her Majesty has not been so advised, 
yet the question having been thus raised, and the consequences 
of such a step, if ever a<lppted, being of the most serious 
character, it becomes the duty oi the Provincial Government 
distinctly to state what the37^ consider to be the position and 
rights of the Canadian Legislature. 

Respect to the Imperial Government must always dictate 
the desire to satisfy them that the policy of this country is 
neither hastily nor unwisely formed ; and that due regard 
is had to the interests of the Mother Comitry as weE as of the 
Province. But the Government of Canada acting for its 
Legislature and people cannot, through those feelings of 
deference which they owe to the Imperial authorities, in any 
manner waive or diminish the right of the people of Canada 
to decide for themselves both as to the mode and extent to 
which taxation shall be imposed. The Provincial Ministry 
are at all times ready to afford explanations in regard to the 
acts of the Legislature to which they are party ; but subject 
to their duty and allegiance to Her Majesty, their response 
bility in aU general questions of policy must be to the Pro- 
vincial Parliament, by whose confidence they administer ihe 
affairs of the country ; and in the imposition of taxation it 
is so plainly necessary that the Administration and the 
people should be in accord, that the former cannot admit 
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responsibility or requi^’e approval beyond that of the local 
Legislature. SeH-govemment would be utterly annihilated 
if the 'view's of the Imperial Government were to be preferred 
to those of the people of Canada. It is, therefore, the duty 
of the present Government distmctly to affirm the right of 
the Canadian Legislature to«c^ adjust the taxation of the 
people in the way they deem best, even if it should unfor- 
tun^ately happen to meet the disapproval of the Imperial 
JVIinistry. Her Majesty cannot be advised to disallow such 
acts, unless her advisers are prepared to assume the adminis- 
tration of the affairs of the Colony irrespective of the views 
of its inhabitants. 

The Imperial Government are not' responsible for the 
debts and engagements of Canada. They do not maintain 
its judicial, educational, or civil service ; they contribute 
nothing to the internal government of the country, and the 
Provincial Legislature, acting through a Ministry directly 
responsible to it, has to make provision for all these wants ; 
they must necessarily claim and exercise the widest latitude 
as to the nature and extent of the burthens to bo placed 
upon the industry of the people. The Provincial Government 
believes that his Grace must share their own convictions on 
this important subject; but as serious evil would have 
resulted had his Grace taken a fiifferent course, it is wiser 
to prevent future complication by distinctly stating the 
position that must be mauitainecfby every Canadian Adminis- 
tration. 

These remarks are offered on the general principle of 
Colonial taxation. It is, however, confidently believed, that 
had his Grace been fully aware ^f the facts connected with 
the recent Canada Customs Act, his ‘'dispatch would not 
have been written in its present terms of disapproval. 

The Canadian Government are not disposed to assume the 
obligation of defending their policy against such assailants 
as the Sheffield Chamber of Commerce ; but as his Grace 
appears to have accepted these statements as correct, it may 
be well to show how liUle the memorialists really understood 
of the subject they have ventured to pronounce upon so 
emphatically. 

The object of the Memorial is ^ to represent the mjury 
anticipated to the trade of this town (Sheffield) from the 
re<^nt advance of the import duties of Canada To this 
it is sufficient reply to state that no advance whatever was 
made on Sheffield goods by the Customs Act in question ; 
the duty was 20 per cent, on these articles enumerated in the 
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former tariff, and the onty difference^is, that they aje now 
classed as uiienumerated, paying the: same duty. But on 
the other hand, by the present tariff, the raw material/iron, 
steel, &c., used iii the manufacture of such goods, has been 
raised from 5 per cent, to 10 per cent. ; consequently under 
the Act of which the Memorialists complain, their position 
in competing with the Canadian manufacturer is actually 
better than under the previous tariff. ‘‘The establishment of 
this fact entirely destroys the force of the whole argument 
in the Memorial, as regards the trade they especially represent. 

The Chamber of Commerce, in their anxiety to serve the 
interests of their owji trade, have taken up two positions 
from which to assail tne Canadian tariff, which are, it is con- 
ceived, somewhat contradictory. They state that it is 
intended to foster native manufactures, and also that it will 
benefit United States manufacturers. It might be sufficient 
to say that the tariff cannot possibly effect both these objects, 
as they are plainly antagonistic ; but it may be w^ell to put 
the Chamber of Commerce right on some points connected 
with the competition they encounter from the x^merican 
manufacturers. There are certain descriptions of hardware 
and cutlery which are manufactured in a superior maimer by 
the American and Canadian manufacturers, and these will 
not, under any circumstances, be imported from Sheffield. 
In these goods there is really no bompetition ; their relative 
merits are perfectly weU krTown, and the question of duty 
or price does not decide where they shall be bought. In 
regard to other goods in which Sheffield has to compete with 
the United States, it can be easily shown that no advantage 
can by possibility be enjoyedjby the foreigner in the Canadian 
market, because Sheffield is aWe now to export very largely 
of these very goods to the American market, paying a duty 
of 24 per cent., and competing with the American maker. 
Certainly, then, in the Canada market Sheffield, paying only 
20 per cent, duty, can have nothing to fear from American 
competition, which is subject also to the same duty, and even 
if admitted absolutely free, would yet* be somewhat less able 
to compete than in the United States. The fact is, that cer- 
tain goods are bought in the Sheffield market, and certain in 
the American. We have in Canada tradesmen who make 
goods similar to the American, but not to the Sheffield ; and 
if our duty operates as an encouragement to manufacturears, 
it is rather against the American than the English manu- 
facturer, as any one acquainted with this country well 
knows. 
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The jOhamber of Coiaineroe is evidently quite i^orant of 
the piinciple upon which the valuation of goods for duty is 
made by Canada, which is on the value in the market where 
bought. The SheiSeld goods are therefore admitted tor 
duty at their price in Sheffield, while the American goods are 
taken at their value in the iJnited States. This mode of 
valuation is clearly in favour of the British manufacturer, 
and is adopted with the deliberate intention of encouraging 
the direct trade, as will be shown hereafter. 

The reply of the Board of Trade indicated the danger that 
industries which grew up under protection would always 
require protection, and the danger nas, of course, been 
shown to be a real one, though Mr. Galt was not then able 
to agree with the forecast, and though high protection was 
introduced only in 1879, after the return of the Macdonald 
Ministry in 1878. But apart from that consideration, which 
was clearly one for Canada to decide upon, the rights of 
the case were distinctly with the Colonial Government, 
and that was the last attempt of the Imperial Government 
to address remonstrances in such a tone to the Canadian or 
other Colonial Government, though they were unjustly sus- 
pected of having sympatEizipd with the Upper House of 
Victoria in the dispute of 1865-6, regarding the tacking of 
the new tariJff for protection to the Appropriation Bill* 

In 1870 a strong desire manifested itself for the adoption 
of inter-colonial free trade between the Australian Colonies 
and the Colony of New Zealand, but the difficulty was that 
the Australian Colonies were prevented by their constitutions 
from granting preferential duties, and all Bills in them and 
in New Zealand had to be reserved. Bills passed by Tasmania 
and New Zealand in 1870 for reciprocity, and one passed in 
South Australia in 1^71, were not given the royal assent.^ 
For a time feeling ran high in the Colonies, and efforts were 
made to secure a concession from the Imperial Government 
of further powers. In January 1868,^ the Imperial Govern- 

^ Pari Paf., H, 0. 196, 1894, pp. 9-11. Cf. C. 7824, p. 9. 

* Pari Paf,, C. 576, p. 1. In 1849-50 a tariff union for Australia was pro- 
posed by Earl Grey, and in a dispatch of October 31, 1851, ho advocated free 
trade ; see Pari Pap., July 1, 1852, p. 67 ; Hansard, ser. 3, eexv. 2000-2. 
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ment had intimated that they would l>e prepared to cQn?;ider 
favourably a general cut^toms union for 'the whole of Aus^tralia 
with an equitable division of the proceeds of importation, 
but when the matter was discussed in a conference at 
Melbourne in June 1870, it wa^ found impossible to agree to 
any such union, as ISw South Wales desired it to be on a 
free-trade basis, and Victoria wanted it to be on a protection 
basis. The conference, however, with the views of which 
New Zealand and Queensland were in harmony, though not 
present at the conference, were in favour of the right to 
establish preferential duties mter se, while they definitely 
repudiated any claim to be allowed to make treaties, and 
asked only such privileges as have been given in the case of 
the Canadian Provinces before federation, and as was accorded 
in the Acts of 1867 regarding the transit of goods across the 
Murray between New South Wales and Victoria. In the 
papers sent home by the Governor of Tasmania on July 14, 
1870, was a long minute by the Attorney-General of New 
Zealand,^ who argued that there could be no insuperable 
objection to an arrangement which had existed in the case of 
Canada before federation ifiader iaws of 1859 and of 1866 
of Canada, and c. 8 of the Sevised Statutes of Nova Scotia, 
and he pointed out that there was no treaty known to him 
which bound countries to receive national treatment if one 
Colony made concessions to another Colony, though the 
Belgian treaty of 1862 forba'Se the Colonies to give prefer- 
ence to the Mother Country. On October 27^ the Governor 
forwarded a copy of the inter-colonial free-trade Bill (No. 43) , 
which was admittedly ultra vires, but which it was desired 
should be rendered legal by Imperial legislation. On 
October 8® the Governor of South Australia sent home 
a petition on the question from the Parliament asking for 
the repeal of the provision against differential duties, 
and the Parliament of New Zealand passed a Bill (No. 99) 
for the purpose of authorizing reciprocity wdth the Aus- 
tralian Colonies.^ 

^ Parh Pap,, C. 576, pp. 39, 40. 

* Ibid., p. 52, 

1279*3 
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“ Ibid., pp. 43 seq. 
* Ibid., p. 55. 
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The whole position^ was summed up by the Secretary of 
State in a dispatch of July 13, 1871,^ as follows : — 

I have had for some time under my consideration dis- 
patches from the Governors of several of the Australasian 
Colonies, intimating the desire of the Colonial Governments 
that any two or more of those Colonies should be permitted 
to conclude agreements securing to each other reciprocal 
tariff advantages, and reserved Bills to this effect have already 
reached me from New Zealand and Tasmania. 

It appears that, whilst it is at present impossible to form 
a General Customs Union, owing to the conflicting views of 
the different Colonial Governments as fo Customs duties, the 
opinion extensively prevails which was expressed at the 
Inter-colonial Conference held at Melbourne last year, in 
favour of such a relaxation of the law as would allow each 
Colony of the Australasian group to admit any of the products 
or manufactures of the other Australasian Colonies duty free, 
or on more favourable terms than similar products and 
manufactures of other countries. 

At the same time it has not been stated to me from any 
quarter that the subject urgently presses for the immediate 
decision or action of Her Majesty’s Government, and I trust, 
therefore, that any delay that may arise in dealing with it 
will be attributed to its true cause, namely, to the desire of 
Her Maj esty ’s Government to consider the sub j ect deliberately 
in all its bearings, with a view to arrive at such a settlement 
as may not merely meet temporary objects, but constitute 
a permanent system resting upon sound principles of com- 
mercial policy. 

The necessary consultations "\vith the Board of Trade and 
with the Law OflScers have unavoidably been protracted to 
a late period of the session, and if Her Majesty’s Government 
were satisfied that they could properly consent to the removal 
of the restriction against differential duties, it would not be 
possible now to obtain for so important a measure the atten- 
tion which it should receive from Parliament. It is by no 
means improbable that the introduction of a Bill to enable 
the Australasian Colonies to impose differential duties might 
raise serious discussions and opposition both in Parliament 
and in the country, on the ground that such a measure would 
be mconsistent with the principles of Free Trade and pre- 
judicial to the commercial and political relations between 
the different parts of the Empire. And I feel confident that 

^ Pari. Pa-p.^ C. 576, pp. 2 seq. 
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the Colonial Governments will not regret to have an oppor- 
tunity afforded them of further frienaly discussion of the 
whole subject after learning the views of Her Majesty 
Government upon it, before any final conclusion is arrived at. 
I will therefore proceed to notice points which seem to Her 
Majesty’s Government to requiije particular examination. 

The Government of New Zealand appears, from the Bill 
laid before the House of Representatives and from the 
financial statement of the Treasurer, to have originally 
contemplated the granting of special bonuses to goods 
imported into New Zealand from the other Australasian 
Colonies. As, howeve^r, this expedient was not eventually 
adopted, I am relievea from the necessity of discussing the 
objections to such a mode of avoiding the rule against 
differential duties. 

The proposal now before me raises the following questions, 
namely ; 

1. Whether a precedent exists in the case of the British 
North American Colonies for the relaxation of the rule or law 
now in force ? 

2. Whether Her Majesty’s Treaty obhgations with any 
Foreign Power interfere with such relaxation ? 

3. Whether a general power should be given to the 
Australasian Governments to make reciprocal tariff arrange- 
ments, imposing differentiardutie’fe, without the consent of 
the Imperial Government in each particular case ? 

4. Whether, on grounds of general Imperial policy, the 
proposal can properly be adopted ? 

The Attorney-General of New Zealand, in his Report 
accompanying the reserved Bill, observes that its main pro- 
visions are almost a Kteral copy of provisions which have 
been for some time past in force in Canada and other North 
American Colonies ; and I observe that, in the various com- 
munications before me, the argument is repeatedly pressed 
that the Australasian Colonies are entitled to the same treat- 
ment in this respect as the North American Colonies. It 
may be as well, therefore, to explain ^hat these provisions 
actually are. 

I enclose extracts from the Acts of Newfoundland ^ and 
Prince Edward Island ^ of the year 1856 ; but I need not 

^ Prince Edward Island, 19 Viet. c. 1 ; Newfoundland, 1856, c. 1. Tli# 
former Act gave preferential terms to Nova Scotia, New Brunswick, New- 
foundland, and Canada. The latter gave by s. 5 certain preferences eselu- 
sively to the Maritime Provinces. See Canada Ses$, Pap,, 1869, No. 47. 

F2 
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diYelLupon them, bPi'anse as dealing with a limited list of 
raw materials and produce not imported to those Colonies 
from Europe, they are hardly, if at all, applicable to the 
present case, and I shall refer only to the Act passed by 
the Dominion of Canada in 1867 (31 Viet. c. 7), which is the 
enactment principally relied'upon as a precedent. 

Schedule D of this Act exempts from duty certain specified 
raw materials and j^roduce of the British North American 
ProYinces, and the third section enacts that ‘ any other 
articles than those mentioned in Schedule D, being of the 
growth and produce of the British North American Provinces, 
may be specially exempted from Custjpms duties by order of 
the Governor in Council’. 

This, which was one of the first Acts of the Legislature of 
the newly-constituted Dominion in its opening session, was 
passed in the expectation that, at no distant date, the other 
Possessions of Her Majesty in North America would become 
part of the Dominion, and the assent of Her Majesty’s 
Government to a measure passed in circumstances so peculiar 
and exceptional cannot form a precedent of universal and 
necessary appKcation ; although I am not prepared to deny 
that the Australasian Governments are justified in citing it 
as an example of the admission of the principle of differen- 
tial duties. 

With reference to the sdeopd 'question, as to the existence 
of any Treaty, the obligations <Jf which might be inconsistent 
with compliance by Her Majesty with the present proposal, 
the Board of Trade have informed me that this point could 
only be raised in connexion with the terms of the Treaty 
between this country and the,.Zollverein of 1865, extended 
through the operation of the ' most-favoured-nation ’ Article 
to aU other countries possessing rights conferred by that 
stipulation. 

The Seventh Article of that Treaty, which extends the 
provisions of previous Articles to the Colonies and Foreign 
Possessions of Her Majesty, contains the following pro- 
‘ In the Colonies and Possessions the produce of the states 
of the Zollverein shall not be subject to any higher or other 
import duties than the produce of the United Kingdom of 
Great Britain and Ireland, or of any other coimtrv, of the 
like kind.’ 

I am advised that this Seventh Article may be held not to 
preclude Her Majesty from ‘ permitting the Legislature of a 
British Possession to impose on articles being the produce 
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of the States of the ZoUverein any h^her or other import 
duties than those which are levied on articles of the like jdnd 
which are the produce of another British Possession, provided 
such duties are not higher or other than the duties imposed 
on articles of the like kind, being the produce of the United 
Kingdom of Great Britain and Ireland.’ 

But apart from the strict interpretation of the Treaty, it 
seems very doubtful whether it would be a wise course on 
the part of the Australasian Colonies, which, both as regards 
emigration and trade, have more extensive relations with 
Germany than with, perhaps, any other foreign country, 
to place German products and manufactures under disad- 
vantage in the Colonial markets. 

Proceeding to the third question, Whether, if the principle 
of allowing the imposition of differential duties were conceded, 
the Colonies could be permitted to impose such duties without 
the express sanction of the Imperial Government in each 
particular case ? you will be prepared, by what I have 
already said, to learn that I consider it open to serious doubt 
whether such absolute freedom of action could be safely given. 

Her Majesty’s Government are alone responsible for the 
due observance of Treaty arrangements between foreign 
countries and the whole Empire, and it w^ould be scarcely 
possible for the Colonial Governnj-ents to foresee the extent 
to which the trade of other j)arts of the Empire might be 
affected by special tariff agreements between particular 
Colonies. 

It must, moreover, be anticipated that these differential 
agreements, being avowedly for the supposed benefit of 
certain classes of the community, would be liable to be affected 
by temporary political circumstances. The door having been 
once opened, each producing or manufacturing interest, and 
even individuals desirous of promoting any new enterprise, 
might in turn press for exceptionally favourable treatment 
under the form of inter-colonial reciprocity, while the real 
grounds for such changes as might be proposed would be 
intelligible only to those concerned wdth local politics. 

It would appear, therefore, to be by no means clear that 
Her Majesty’s Government could be relieved from the obliga- 
tion of examining the particulars of each contemplated agree- 
ment, however limited ; and while it would be very^ diflScult 
for them to make such an examination in a satisfactoiy 
manner, a detailed inquiry of this kind could hardly fail to 
be irksome to the Colonies, and to lead to misunderstandings. 

It remains for me, lastly, to ask how far it is expedient, 
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in the interests of eai-h Colony concerned, and of the Empire 
collectively, that the Imperial Parliament should be invited 
to legislate in a direction contrary to the established com- 
mercial policy of this country ? 

Her Majesty’s Government are bound to say that the 
measure proposed by the Colbnial Governments seems to them 
inconsistent with those principles of free trade which they 
believe to be alone permanently conducive to commercial 
prosperity, nor, as far as they are aware, has any attempt 
been made to show that any great practical benefit is expected 
to be derived from reciprocal tariff arrangements between the 
Australasian Colonies. * ^ 

At all events I do not find anywhere among the papers 
which have reached me those strong representations and 
illustrations of the utility or necessity of the measure which 
I think might fairly be expected to be adduced as weighing 
against its undeniable inconveniences. 

It is, indeed, stated in an address before me that the 
prohibition of differential customs treatment ‘ operates to 
the serious prejudice of the various producing interests of 
the Australian Colonies I understand this and similar 
expressions to mean that it is desired to give a special 
stimulus or premium to the Colonial producers and manu- 
facturers, and to afford ethemr the same advantages in a 
neighbouring Colony over the«producers and manufacturers 
of all other parts of the Empire and of foreign countries, as 
they would have within their own Colony under a system of 
protective duties. What is termed reciprocity is thus, in 
reahty, protection. 

It is, of course, unnecessary^for me j)o observe that, whilst 
Her Majesty’s Government feel bound to take every proper 
opportunity of urging upon the Colonies, as well as upon 
foreign Governments, the great advantages which they 
believe to accrue to every country which adopts a policy of 
free tiyde, they have relinquished all interference with the 
imposition by a Colonial Legislature of equal dxities upon 
goods from all placed, although those duties may really have 
the effect of protection to the native producer. 

But a proposition that, in one part of the Empire, com- 
mercial privileges should be granted to the inhabitants of 
certain other parts of the Empire, to the exclusion and 
Ppjudice of the rest of Her Majesty’s subjects, is an altogether 
different question, and I would earnestly request your 
Government to consider what effect it may have upon the 
relations between the Colonies and this country. 
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Her Majesty’s subjects tlirougboui the Empire, and no- 
where more than in Australasia, have manifested, on various 
occasions of late, their strong desire that the connexion 
between the Colonies and this Country should be maintained 
and strengthened, but it can hardly be doubted that the 
imposition of differential dutfes upon British produce and 
manufactures must have a tendency to weaken that con- 
nexion, and to impair the friendly feeling on both sides, which 
I am confident your Government, as much as Her Majesty’s 
Government, desire to preserve. 

I have thought it right to state frankly and unreservedly 
the views of Her Majesty’s Government on this subject, in 
order that the Colonial Governments may be thoroughly 
aware of the nature and gravity of the points which have to 
be decided ; but I do not wish to be understood to indicate 
that Her Majesty’s Government have, in the present state 
of their information, come to any absolute conclusion on the 
questions which I have discussed. 

The objections which I have pointed out to giving to the 
Colonies a general power of making reciprocal arrangements 
would not apply to a Customs union mth a uniform tariff, 
and although such a general union of aU the Colonies is, it 
appears, impracticable, it may be w^orth while to consider 
whether the difficulty might not be met by a Customs union 

between two or more Colonies, 

% 

In reply to this dispatch there was a meeting of Premiers 
in Melbourne in 1871,^ when it was agreed to press further 
upon the Imperial Government the desire to be given a free 
hand in these matters of in*feer-colonial preference. To these 
dispatches a reply was sent by Lord Kimberley on April 19, 
1872,^ in the following terms : — 

Her Majesty’s Government have had before them your 
Dispatch, No. of the of , and also the dispatches 
from the Governors of the other Australasian Colonies, of 
which copies are enclosed, in reply to my circular dispatch 
of July 13 of last year. 

As the resolutions signed by the delegates of the Australian 
Colonies, and the memorandum conveying the views of the 
New Zealand Government relate to the same subject, it will 
be convenient that I should deal with them in the s§me 
dispatch. 

Her Majesty’s Government have no desire to enter upon 

^ FarL Pap., C. 576, pp. 13 seq., 18 seq. * Ibid., pp. 6 seq. 
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a controversy on poinfej of detail, as to the tariff arrangements 
of the Colonies. On the contrary, believing, as they do, that 
such'controTersies can scarcely be carried on without leading 
to misunderstandings and differences, they are anxious that 
their decision on the questions now before them should be 
based upon broad principlesr of poMcy, so as to avoid the 
irritation which is sure to arise from constant demands on 
the one side and cohcessions on the other. But after an 
attentive consideration of the various documents submitted 
to them, Her Majesty’s Government are of opinion that, 
looking to the gravity of the issues raised by the Colonial 
Governments, involving, as they do, th^ commercial relations 
of the whole Empire, and even the right of the Imperial 
Government to conclude treaties binding the Colonies, they 
ought not to come to a final decision without further frien^y 
discussion, inasmuch as it appears to them to be required, 
in order that the nature and extent of the questions which 
have to be determined may be fully understood, both in this 
country and in the Colonies. I wiU, therefore, proceed to 
examine the demands which are now put forward. 

The resolutions signed by the delegates from New South 
Wales, Tasmania, South Australia, and Victoria, claim that 
the Australian Colonies shall have the right to make arrange- 
ments with each other for commercial reciprocity, that no 
treaty shall be concluded by the imperial Government inter- 
fering with the exercise of suCxi right ; and that Imperial 
interference with inter-colonial fiscal legislation shall abso- 
lutely cease. 

The resolutions signed by the delegates from New South 
Wales, Tasmania, and South Australia, enter into fuller 
details. They maintain the right of the Australian Legisla- 
tures to control their fiscal policy as between themselves, 
without interference on the part of the Imperial Government ; 
they express the desire that the connexion between this 
country and her Colonies in Austraha may long continue ; 
they deny that any treaty can be constitutionally made 
wMch treats those Colonies as foreign countries ; they main- 
tain that foreign Governments ought not to be allowed to 
become parties to stipulations rejecting the trade of one 
part of the Empire with another, whether by land or sea ; 
they declare that, if the Article in the Treaty with the 
ZoJJlverein, referred to in my above-mentioned dispatch, 
were mter^reted so as to prevent the Austrahan Colonies 
from imposing differential duties as between themselves and 
foreign countries, those Colonies would claim to be considered 
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free from the obligation ; and they fefer to the agreement 
between New South Wales and Victoria as to border duties, 
as a precedent for reciprocal arrangements between the 
Colonies. Lastly, the delegates who sign these resolutions, 
whilst they agree that efforts should be made in the Colonial 
Legislatures to provide for mutual freedom of trade, assert 
the right of the Colonies which they respectively represent 
to impose such duties on imports from other places, not being 
differential, as each Colony may think fit. 

The memorandum by Mr. Vogel, expressing the views of 
the New Zealand Government, commences by an examina- 
tion of the Acts which have been passed, giving to the British 
North American Colonies certain powers as to reciprocity 
with each other and with the United States ; it then proceeds 
to discuss the question of treaty obligation, and on this 
point it observes that ' it is a matter w^hich should create 
much satisfaction on broad and enlightened national grounds 
that the right of Her Majesty’s Colonies to make between 
themselves arrangements of a federal or reciprocal nature, 
without conflicting with treaty agreements, has been re- 
cognized ’. 

The New Zealand Government think ' it w'ould have been 
demoralizing to the young commmiities of Australasia had 
they been taught to believe that reciprocal tariff arrange- 
ments between the Colonies were inconsistent with Her 
Majesty’s Treaties with Foreign Powers, but that they could 
override the spirit of such treaties by the subterfuge or 
evasion of a Customs union ’. 

They suggest that the object of the Zollverein Treaty 
' seems to be to prevent the«Colonies making such reciprocal 
arrangements with tlie United Kingdom of Great Britain and 
Ireland as from time to time may be found desirable 
and they ask ‘ why a Foreign Treaty should contain a pro- 
vision tending to preclude the union of different parts of the 
Empire ? ’ 

They urge that in considering the subject, the question 
should not be confined to that of mere inter-colonial arrange- 
ment. 

' It may be for the interest of the Australian Colonies, 
just as much as it has been for that of the British American 
Colonies, that arrangements should be made to admit free 
articles from the United States or from some other country. 
It is desirable that the Secretary of State should define the 
position of the Australasian Colonies in this respect.’ 

They conclude by pointing out that ^ Great Britain must 
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logically do one of iwo things — either leave the Colonies 
unfettered discretion; or, if she is to regulate tariffs or 
reciprocal tariff arrangements, or to make treaties affecting 
the Colonies, give to the Colonies representation in matters 
affecting the Empire. In other words, she must apply in 
some shape to the Empire thSit federation which, as between 
the Colonies themselyes. Her Majesty’s Ministers constantly 
recommend. To urge the right of Great Britain to regulate 
these matters under present circumstances, is to urge that 
the interests of the Colonies should be dealt with in the 
absence of the requisite knowledge of their wants and re- 
quirements.’ r 

It is apparent at once that these propositions, taken to- 
gether, go far beyond what was understood by Her Majesty’s 
Government to be the original request — namely, that tine 
Australasian Colonies should be permitted to conclude agree- 
ments amongst themselves securing to each other reciprocal 
tariff advantages. 

I will deal, in the first place, with the point raised as to 
the obligation of the Australian Colonies to conform to the 
Seventh Article of the Zollverein Treaty, 

Her Majesty’s Government apprehend that the constitu- 
tional right of the Queen to conclude treaties binding all 
parts of the Empire cannot be. questioned, subject to the 
discretion of the Parliament of the United Kingdom or of the 
Colonial Parliaments, as the case may be, to pass any laws 
which may be required to bring such treaties into operation. 

But no Acts of the Australian Legislatures could be 
necessary to give validity to a stipulation against differential 
duties, inasmuch as, by the AnstraUan Colonies Government 
Act, 13 & 14 Viet. c. 59, s. 27, it is provided that ' no new 
duty shall be imposed upon the importation into any of the 
said Colonies of any article, the produce and manufacture of, 
or imported from, any particular country or place, which 
shall not be equally imposed on the importation into the 
same Colony of the like article, &c., from all other countries 
and places whatsoever ’. And the Constitution Acts of 
New South Wales, Victoria, and Queensland contain like 
provisions. Moreover, the Australian Colonies Government 
Act, and the New Zealand Constitution Act prohibit the 
Colonial Legislatures from levying any duty, imposing any 
prohibition or restriction, or granting any exemption or 
privilege upon the importation or exportation of any articles 
contrary to, or at variance with, any treaty concluded by 
Her Majesty with any foreign Power. 
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If, therefore, Article VII of the Zollverein Treaty were 
construed to prevent the Australian Colonies from imposing 
higher duties upon goods imported from the Zollverein than 
upon goods imported from each other, it is manifest that Her 
Majesty would not have exceeded her constitutional powers 
in agreeing to such a stipulation, and that the Colonies 
could not refuse to consider themselves bound by it without 
repudiating the treaty. 

Her Majesty’s Government, after a further careful exami- 
nation of the Zollverein Treaty, remain of opinion that the 
strict literal interpretation of the Seventh Article of that 
treaty does not preelude the imposition of differential duties 
in one British Colony or Possession in favour of the produce 
of another British Colony or Possession : but they must, at 
the same time, point out that it could hardly have been 
intended that, by reciprocal arrangements between Colonies, 
perhaps far distant from each other, the produce of the 
Zollverein should be placed at a disadvantage as compared 
with Colonial produce, whilst Colonial produce should enjoy, 
in the ports of the Zollverein, all the privileges of the most 
favoured nation. 

No doubt the negotiators of the treaty thought that they 
had obtained sufficient security for the Zollverein, as regards 
the inter-colonial trade, by tlie provision that, 'in the 
Colonies and Possessions o| Her Majesty, the produce of the 
States of the Zollverein should not be subject to any higher 
or other import duties than the produce of the United 
Kingdom ’ ; but if the Colonies are to be at liberty to impose 
differential duties as against British produce, it is obvious 
that this security ^altogetl^er disappears. 

Apart, however, from the obligations of existing treaties, 
it is necessary to consider the effect of the general views 
expressed by the Australian and New Zealand Governments 
on the subject of Commercial Treaties. 

It is easjT- to understand the claim asserted in the second 
of the resolutions to wliich the Victorian delegates were 
parties, that no treaty entered into by the Imperial Govern- 
ment with any foreign Power should in any way limit or 
impede the exercise of the right of the Australian Colonies 
to enter into reciprocal tariff arrangements with each other ; 
but it is not at first sight so clear what is meant by the state- 
ment in the other set of resolutions that no treaty cafi be 
properly or constitutionally made, which directly or indirectly 
treats those Colonies as foreign communities. 

It seems inconsistent to object to stipulations which treat 
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the Colomes as separite communities, so far as relates to 
their .fiscal arrangements, on the ground that the Colonies 
are thus treated as foreign communities, when a claim is at 
the same time set up by the Colonies to treat the United 
Kingdom itself as a foreign community, by imposing differen- 
tial duties in favour of other ;^arts of the Empire, as against 
British produce. , 

But the meaning is, I apprehend, to be gathered from the 
succeeding paragraph, which affirms that foreign Governments 
ought not to be allowed to become parties to stipulations 
req»ecting the trade of one part of the Empire to another, 
whether by land or sea ; and further hght is thrown upon it 
by the observations in the New Zealand Memorandum, 
that the object of the treaty with the ZoUverein seems to 
be to prevent the Colonies making reciprocal arrangements 
with the United Kingdom, that ‘ if Great Britain were to 
confederate her Empire, it might, and probably would, be 
a condition that, throughout the Empire, there should be 
a free exchange of goods ’, and that the effect of the ZoUverein 
Treaty ‘ is to make Great Britain hold the relation of a 
foreign country ’ to her Colonies. 

It seems, therefore, to foUow that, in the opinion of some 
at least of the Australasian Governments, the ports of the 
United Kingdom should not, as at present, be open to 
the produce of the whole world (jn equal terms, but that the 
produce of the Colonies should be specially favoured in British 
ports ; or, in other words, that we should abandon the 
principles of free trade, and return to the old system of 
differential duties. The New Zealand Memorandum, indeed, 
suggests that the best arrangement would be a Customs 
union embracing the whole Empire, but "it may, perhaps, bo 
thought that if it has been found impossible for adjacent 
commmiities, such as those of Australia, to come to an 
agreement for a common system of Customs duties, it is 
scarcely worth while to consider the possibihty of so vast 
a scheme as the combination of aU parts of the British Empire, 
scattered over the whale globe, under such widely varying 
conditions of every kind, in one Customs union. But apart 
from the insuperable practical difficulties of such a scheme, 
it is sufficient to point out that its results, if it could be 
adopted, would certainly not be to promote the views of 
commercial policy set forth in the papers now under con- 
sideration. Eor, in such a Customs union. Great Britain, 
with her wealth and population, must, for an indefinite 
periojl, exercise a greatly prepodderating influence, and it 
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is not to be supposed fhat the people! of this country would, 
in deference to the views of the Colonies, depart from the 
principles of free trade, under which the trade and commerce 
of the Empire has attained to such unexampled prosperity. 

The New Zealand Government seem not to have perceived 
the difference in principle between the formation of a Customs 
union and the conclusion of reciprocity agreements. Customs 
unions, which have hitherto, as far &s I am aware, never 
been formed except between neighbouring communities, 
have for their object the removal of the barriers to trade 
created by artificial boundaries, and the establishment of a 
cheaper and more convenient mode of collecting the Customs 
revenue of the united countries. But the formation of such 
a union does not, in itself, involve any question of protection 
to native industry, nor of inequality of treatment of imports 
from countries not belonging to the union. On the other 
hand, such reciprocity arrangements as the Colonies desire 
to conclude, are not confined to the promotion of free inter- 
course between each other, but are intended to secure for the 
trade of the respective Colonies special advantages, as against 
imports from other places, in return for corresponding 
concessions. It is no doubt true, as the New Zealand 
Memorandum points out, that reciprocity agreements might 
somewhat mitigate the evils of the 'retaliatory tariffs of a 
protectivecharacterwhich have grown up ’ in the Australasian 
Colonies. But, although they might avert the ruinous policy 
of retaliation, they would also tend to perpetuate and 
strengthen the system of protection, and to aggravate m 
other quarters the very evils which as between the favoured 
Colonies they would professedly diminish. 

A Customs union, while it would incidentally secure im- 
portant advantages to native industry, by the removal of 
all obstacles to internal trade, would do so without estab- 
lishing the principle of differential duties. 

The Colonies forming the union might, no doubt, pursue 
a Protectionist policy, and as Her Majesty’s Government 
have ceased to interfere with the right of the seK-goveming 
Colonies individually, as claimed in the Memorandum signed 
by the New South Wales, Tasmanian, and South Australian 
delegates, ' to impose such duties on imports from other 
places not being differential as each Colony may think fit,’ 
they would have no reason for interfering with the right oi a 
Colonial Customs Union to impose such duties ,* but there 
would be nothing in the union itself, as there would be 
in the proposed reciprocity agreements, inconsistent with 
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the maintenance of t|te present rule against differential 
duties* " 

Moreover, if the principle of differential duties were 
admitted, it would be very difficult to limit the application 
of the principle to agreements between particular Colonies. 

The New Zealand Memoran(Jum points out that ' the vast 
limits of the United States bring that country into ready 
communication with ‘'Australia as weU as with British 
America, and that it may be for the interests of the Austral- 
asian Colonies, just as much as it has been for that of the 
British American Colonies, that arrangements should be 
made to admit free articles from the United States, or from 
some other country.’ 

These are the logical consequences of the adoption of the 
system of reciprocity agreements, but no such questions are 
involved in the establishment of a Customs union. 

It is observed in the New Zealand Memorandum that the 
measure proposed by the Colonial Governments may be used 
to make similar arrangements to those which were introduced 
in the treaty with France, devised by the late Mr. Cobden. 

Her Majesty’s Government would certainly have no 
groimd for objection if the Colonial Governments proceeded 
upon the principles which were acted upon by this country 
in the case of that treaty. Instead of establishing differen- 
tial duties, the British Government extended to all countries 
the benefit of the concession made to France ; and, far from 
seeking any exclusive privileges for British trade, they 
cherished the hope, unfortunately now frustrated, that the 
treaty would pave the way to the complete adoption by 
France of the system of free trade with aU nations. 

Some stress is laid upon thd agreement made in 1867 
between Victoria and New South Wales respecting the duties 
on the land frontier between the two Colonies, as affording 
a precedent for reciprocity agreements between the Colonies. 
It appears to me that the agreement of 1867 was rather of 
the nature of a limited Customs union, N 9 differential 
duties were imposed under it upon goods entering the ports 
of Victoria or New South Wales ; but, so far as concerned 
commercial intercourse by land, the two Colonies were united, 
the loss to the New South Wales Treasury by the arrangement 
being redressed by a yearly payment of £60,000 by Victoria. 

The precedents in the case of the North American Colonies 
are^ however, to a certain extent in point, as I have already 
^mitted in my dispatch of July 13 last year. It may 
indeed be observed that, as the whole of the British Posses- 
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sions on the Continent bf North Ameilea are now united in 
one Dominion, the application of the principle of ''inter- 
colonial reciprocity is exceedingly limited, being contoed 
to Prince Edward Island and Newfoundland ; and that, as 
regards reciprocity between the Dominion and the United 
States, the contiguity of theift respective territories along 
a frontier line now extending across the entire continent 
renders the case so peculiar, that the precedent cannot fairly 
be applied to the commercial relations of Australasia, which 
is separated from the United States by the Pacific Ocean. 

But it cannot be denied that reciprocity bargains may be 
made between countries far remote from each other, and 
that the ever-increasing facilities of communication betwreen 
all parts of the world must render it more and more difficult 
to maintain distinctions based upon merely geographical 
considerations. 

All these complications would be avoided if the Colonies 
adhered to the free-trade policy of this country. Not the 
least of the advantages of that policy is that, as it seeks to 
vsecure no exclusive privileges, it strOies at the root of that 
narrow commercial jealousy which has been one of the most 
fertile causes of international hatred and dissensions. 

Her Majesty’s Government believe that protectionist tariffs 
and differential duties will do far more to weaken the con- 
nexion between the Mother Country and her Colonies than 
any expressions of opinion m favour of a severance, such as 
are alluded to in the resolutions of the delegates from three 
of the Australian Colonies. 

Whilst, however. Her Majesty’s Government deeply regret 
that any of the Australasian Colonies should be disposed to 
recur to what they believe "“to be the mistaken policy of 
protection, they fully recognize, so far as the action of the 
Imperial Government is concerned, the force of the observa- 
tions made by the Chief Secretary of Victoria in his Memo- 
randum of October 7, 1871,^ ' that no attempt can be more 
hopeless than to induce free self-governed states to adopt 
exactly the same opinions on such questions as free trade 
and protection which the people of England happen to enter- 
tain at that precise moment ’ : and they are well aware, to 
use again Mr. Duffy’s words, ' that the Colonists are naturally 
impatient of being treated as persons who cannot be entrusted 
to regulate their own affairs at their own discretion.’ 

Similarly, Mr. Wilson, Chief Minister of the Tasmanian 
Government, in his Memorandum of September 11, 1871,^ 

^ Pari Pap., C. 576, p. 18. ” Ibid., p. 48. 
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observef^ that it is on% on an abstract theory of the superior 
advantages of a free-trade policy, that the Secretary of State 
objects to a proposal which seems to sanction protection, 
under the name of reciprocity. These are views,’ he goes on 
to state, ' which can find no acceptance with Colonial Legis- 
latures, under a system of C^=^nstitutional Government.’ It 
is obvious that a prolonged controversy on a subject on which 
the opinions entertained on either side are, unfortunately, 
so entirely at variance, would not tend to promote the 
principles of free trade, opposition to which would become 
identified in the minds of the Colonists with the assertion of 
their rights of self-government, and that it could scarcely 
fail to impair those relations of cordial and intimate friend- 
ship, which both the Imperial and the Colonial Governments 
are equally desirous to mamtain. 

But although for these reasons Her Majesty’s Government 
might not feel justified in refusing to allow the Colonists to 
adopt the pohcy which they think best for their own interests, 
they desire to point out that, in order to meet the views of 
the Colonial Governments as expressed in the papers now 
before me, it would be necessary not only to repeal so much 
of the Aiistralian Colonies Oovernment Act, 13 & 14 Viet, 
c. 59, as prevents the imposition of differential duties, but 
to exempt the Colonies m question from the operation of 
any future commercial treaties which may be concluded by 
this country, containing stipulations against such duties, 
leaving them at liberty, subject to the obligations of existing 
treaties, to make such arrangements as they may think fit, 
for reciprocity with each other, or with foreign nations ; and 
before so serious a step is taken, ^they would ask the Colonists 
gravely to consider the probable effects^of a measure which 
might tend materially to affect the relations of the Colonies 
to this country and to the rest of the Empire. In the mean- 
time they have thought it right not to proceed in this matter 
until the Australasian Governments concerned have had an 
opportunity of communicating any further observations which 
they may desire to make in explanation of their views. 

The response to the intimation of the views of the Imperial 
Government was satisfactory : Tasmania repeated the re- 
quest for legislation, and expressly pointed out that it only 
asked for powers as to inter-colonial duties, and Victoria 
concurred in this view, as did Queensland. New Zealand ^ 

^ Pari Pap,, C. 576, pp. 57 seq. 
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argued all over again the question as regards the question 
of right to have treaties with differential duties in the case of 
foreign countries as well, but in 1872 a conference at Sydney 
representing all the Colonies and New Zealand asked for 
powers as to Australasian inier-colonial duties only, and 
these were conceded by the Imperial ^ct of 1873,^ which, 
however, contained stiU the prohibition of differential duties 
in case of other British territories and foreign states and 
duties contrary to treaties. 

The clauses of the Imperial Acts as to differential duties 
were not finally removed until the passing of the Act of 
1895.‘^ The passing of that Act was the outcome of the 
Ottawa Conference of 1894, to which allusion will be made 
elsewhere. The conference asserted the principle of pre- 
ference among the different parts of the Empire, and de- 
manded the abrogation of the treaties of 1862 with Belgium 
and of 1865 with the ZoUverein, which hampered the granting 
by the Colonies of a preference to the Mother Country. It 
was not deemed expedient at that time by the Government 
of the day to accede to that request, but they yielded to the 
further request that all legal fetters on inter-colonial prefer- 
ence should be removed, and they accordingly repealed by the 
Act of 1895 the proviso to the Act of 1873,^ which lays down 
that ' no new duty shall be imposed upon and no existing duty 
shall be remitted as to the imjgortation into any of the Austra- 
lian Colonies of any asrticle, the produce or manufacture of any 
particular country, which shall not be equally imposed upon 
or remitted as to the importation into such Colony of the like 
article the produce or manufacture of any other country 

It is somewhat curious that the Imperial Government 
should have treated Canada so differe^ntly in this regard in 
the early days before federation : it is clear from the cases 
which were cited by the New Zealand Government ^ in the 

^ 36 & 37 Viet., c. 22 ; Hansard, eexv. 1998-2011 ; eexvi. 153-8 ; of. 
Holland, Libertas, pp. 288 seq. 

® 58 & 59 Viet. c. 3 ; Hansard, xxxi. 646, 647, 699, 852, 1533, 1534. * 

® Also 13 & 14 Viet. o. 59, s. 27. 

* FarL Pap,, C. 703, pp. 8 seq. Of. House of Commons Papers, 1846, xxvii. 
27-55; 1856, xliv. 169-71 ; of. 1864, xl. 697 ; MdiQTlQj, Colonial Policy, p. 58. 
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ease of the argument ^liat since 1856 the Imperial Govern- 
ment had assented sometimes reluctantly, sometimes quite 
readily, to a system of inter-colonial preference in that 
Dominion, no doubt in anticipation of federation. More- 
over, the Imperial Gk)vern:^ient were most anxious for 
reciprocity vdth America for Canada, and arranged such 
a measure in the Treaty of 1854,^ whch permitted Canada 
to accept better terms in American markets than those 
accorded to England. The difference of treatment corres- 
ponded no doubt in great measure to the date when the 
question arose, and when the question of differential duties 
had become a matter of much more serious consideration 
than it was in the early days of Canada, when free trade 
was slowly developing. Moreover, it is clear that some of 
the objections felt by the Imperial Government were based 
on a not unnatural reluctance to see the tariff barriers 
already rising in Australia increased as against England. 

As a matter of fact, after all the enthusiasm of the Colonies 
for the Act of 1873 they took no real advantage of it, and 
the benefits of inter-colonial preference began only to be seen 
in quite recent history, when Canada commenced the plan of 
granting the Imperial Government preference. Mr. Seddon, 
after arrangements in 1895 with South Australia and Canada, 
adopted the plan of arranging a preferential agreement in 
1906 with the South African Customs Union, which is still 
in force, and under which tile two Dominions exchange 
reductions on certain articles of produce. A similar agree- 
ment was negotiated by Australia with New Zealand, but 
the agreement failed to secure i proval in New Zealand, 
and has so far not been revived. Negotiations between 
Canada and Australia have not led yet to any agreement.^ 

' Repeated in a very minor degree in the standing of er contained in every 
Canadian tariff of a degree of reciprocity in natural products from 1 867-94, 
and carried out as regards fish products in the Washington Treaty of 1871, 
which terminated in 1885. But it was renewed in a substantial form by 
tly? abortive tariff arrangements of January 1911 ; Pari, Pap,^ Cd. 5512, 
5516. Cf. also Ewart, Kingdom ofGanada, pp. 137 seq, 

' Cf. Commonwealth ParliamerUary Delates, 1908-9, p. 837 ; Canadian 
Annual Review, 1910, p. 105; Pari. Pap,, Cd, 3524, pp. 419 soq. 
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The Canadian preference jarst accorded in 1897, when its 
appearance was celebrated by one of Mr. Eudyard Kipling's 
best poems, was increased at the next revision of the tariff, 
and stands still very high in favour of Great Britain.^ It is 
conceded entirely as a free gift in recompense for the part 
played by the Imperial power in the Epapire, and it is given 
without conditions, though alike in 1902 and 1907 at the 
Colonial Conferences Canada offered further preference in 
return for a preference in British markets. It has recently 
been recognized by the Eoyal Commission, which has sug- 
gested the basis for a reciprocity arrangement between 
Canada and the West Indies, that any advantage extended to 
these Colonies by Canada shall be accorded gratis to the 
Mother Country. This, it will be seen, is in accordance with 
the principles laid down in regard to these negotiations as 
regards foreign Powers by Lord Eipon in 1894, but it was 
not the principle adopted in the Act of 1873, -which allowed 
the Colonies of Australia to shut out the Mother Country 
from any inter-colonial preference. 

§ 2. CtJBRBKCY 

The intervention of the Gro-wn in currency matters can 
be disposed of briefly. Coinage is a royal prerogative, and 
currency figures prominently among the earlier cases of 
disallowance. In 1843 a New Brunswick Act was disallowed 
because the rates oi value of the coins were not specified 
correctly.^ In 1845 a refusal was sent to a proposal by the 
Legislature of Prince Edward Island that it should be allowed 
to issue £10,000 in Treasury notes, redeemable in fifteen 
years, and a contemporaneous request to be allowed to 
suspend the repayment of Treasury notes was also refused.^ 
In 1851 a Canadian Act of 1850 (c. 8) in respect of currency, 
which the Governor-General had assented to, was disallowed 
on the ground that it ought to have been reserved under 
the royal instructions, that it purported to confer upon the 

^ Of. Ewart, oid. cit., pp. 255-73 ; WiUison, op. cit. ii. 279-312 ; Sir W. 
baurier in Canadian House of Commons, March 7, 1911. 

" Pari, Fap„ H* C. 529, 1SC4, p. 34. * Ibid., p. 40. 
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Govemor-CTencral the royal prerogative of coinage, and that 
it fixed without the previous consent of the Imperial Govern- 
ment the value in Canada of certain foreign coins, thus up- 
setting the control of that Government regarding currency.^ 
Other Bills were passed in« 1851 and 1853 dealing with 
the subject, but thej*e was no further infringement of the 
23rerogative, and the Bills were not to take effect until 
after the royal sanction had been obtained. The Coinage 
Acts of the Dominion enacted in 1871 (c. 4), and con- 
solidated and amended as Rev. Stat, 1906, c. 25, recognized 
the royal prerogative, and provided for the issue of a royal 
proclamation fixing the nominal rates at which coins struck 
for use in Canada were current. By an Act 9 & 10 Edw. VII. 
c. 14 the whole affair is now placed on a statutory basis, and 
the Governor in Council is given the royal authority. 

In 1866 the Governor of Queensland was pressed by his 
ministers to consent to the issue of an inconvertible paper 
currency, but the Governor declined to do so, though there 
was a financial crisis, suggesting instead the issue of treasury 
bills coupled with the introduction of fresh taxation. This 
course his ministers refused to accept, and tendered their 
resignations, though he pointed out th^/t he was acting in ac- 
cordance with the royal instructions, which, as then worded, 
forbade the assent of the Governor to the passing of any Bill 
making paper legal tender. He agreed, however, to let them 
introduce the Bill into Parliament, while he undertook to 
communicate with the Secretary of State, but as they insisted 
on resigning he sent for Mr. Herbert, who took office, and 
introduced a BiU allowing the issue of treasury bills for 
£300,000, which was promptly passed. Afterwards certain 
of the colonists petitioned for Sir George Bowen’s recall 
because of his action in this case, but he was upheld by the 
Secretarj'- of State.‘^ 

In the Newfoundland crisis of 1895 the Governor tele- 

•i Canada Lerjislative Aammhly Journals, 1851, App. Y.Y. ; 1852-3, 
App. P. ; Sess. Pap., 1870, No. 40. Cf. 31 Viet. c. 45. 

® Legislative Assembly Journals, 1866, p. 952; Votes, 1866, 

pp. 437-47 ; 1867, pp. 81, 83; Kusdeh, Australia, iii. 598, 599. 
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graphed to know if in view of his instructions he could .assent 
to a Bill for registering the notes of the several banks, and 
endorsing the notes with a Grovernment guarantee of pay- 
ment at a valuation reported by a joint committee of the 
two Houses of the Legislature, and arranging for their 
payment in due course by the Goveriynent if the funds of 
the banks turned out to be inadequate. The Governor was 
told that he could assent, it bemg understood that the 
Government accepted no responsibility for the redemption 
of the notes by authori 2 sing such assent.^ 

The legislation of Newfoundland for 1910 included an 
Act respecting currency notes which was not to come into 
force until the royal approval had been given, and this 
approval was duly given in due course, the currency notes 
not being really a form of paper currency at all, but being 
orders for money payable to men employed on public works, 
or given by way of relief mstead of cash, to save risks of loss 
and of delay. Such notes are presented for papnent to the 
merchants of the capital, and are at once by them converted 
into cash. 

A new departure has been taken in 1909 by the Common- 
wealth of Australia. Hitherto it had been content to accept 
the usual system in force in those Colonies where British 
money is the legal tender. In these cases the Colony was 
not responsible for the provjsion of silver coinages to such 
extent as might be necessary ; they were entitled to obtain 
what coins they desired from the Treasury on pajong the 
face value, while the British Government remamed respon- 
sible for carriage, the renewal of worn-out coins and so forth, 
receiving on the other hand the benefit of the profits on the 
coinages.^ The Commonwealth Government at the Colonial 
Conference of 1907® asked that they might receive a share 

^ See ParL Pap., H. C. 104, 1895, pp. f5-9. 

® Per contra, the places which use non-British silver coinage have them 
coined in England, but pay expenses and take profits, and are responsible 
for regulating coinage ; see Chalmers, Colonial Currency ; Jenkyns, Brifinh 
Rule and Jurisdiction beyond the Seas, pp. 28-30. 

® Park Pap., Gd. 3523, pp. 190-2, 546, 547 ; 3524, pp. 170-2 ; 5273, pp. 
158-63; 5745, pp. 168, 169, 370, 371 ; 5746-1, p. 204. 
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in the* profits, and accordingly an arrangement was made 
by which they were to have a coinage system of their own, 
which should be special to Australia, and on which they 
should receive the profits, though the coinage is manufactured 
by the Imperial mint in Ebndon. This coinage has no 
validity outside the Commonwealth unless validity is given 
to it by local Act in any Colony, or by proclamation under 
the Coinage Act, 1870, as amended in 1891. 

Undei* the latter Act not only has the (Jrown a paramount * 
power as to coinage throughout the Empire which has never 
yet been abridged by any Act, but the power is one which has 
been and still is regularly used in respect of the self-governing 
Dominions when required. Under the system in force there 
are subordinate mints at Melbourne since 1872, Sydney since 
1855, Perth since 1898, and at Ottawa since 1907, the staffs 
of which are under the control of the Imperial Government, 
and work in accordance with the rules laid down by that 
Government, though the cost of the mints is provided by 
the Colonial Governments concerned, who receive the profits 
of the coinages. The gold coins struck at those mints are 
valid tender wherever a British^old coin is valid tender.^ 

On the other hand, there is local legislation in Canada 
regarding local coinages, the acceptance of British gold 
current in the United Kingdom (s. 9), the rates and values 
of dollars and cents, and the^ acceptance of foreign coins 
such as the American coins. Again, the new silver coinage 
of the Commonwealth was provided for by a Commonwealth 
Act, No. 6 of 1909, and the same Act also deals with gold 

^ See for tlie Orders in Connoil, Btat. E. and 0. Rev., viii. 627-41 ; Stat. 
R. and 0., 1894, p. 33 ; 1896, p. 13 ; 1900, p. 21 ; Quick and Garran, 
Constitution of Gommonwealtk,-p, 574-; Canada, Rev. Btat., 1906, c. 26; 
Order in Council, November 2, 1907. The distinctive silver coinage of 
Canada is now normally struck at the Ottawa branch (9 & 10 Edw. VII. 
c. 14, s. 5), but the Austrahan coinage is still struck in England (Cd. 5273, 
p. 161). The Treasury has undertaken to accept current British silver at 
th^ Australian mints to an amount not exceeding £100,000 a year, w^hile 
it continues to redeem worn coins, and also under an Order in Council 
of March 18, 1908, to redeem worn gold coins on the principles of the 
Coinage Act, 1891. 
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coinage and legal tender generally. It Rupersedes the Order 
in Council of August 1, 189C, regarding currency in the states 
issued under the Acts of 1870 and 1891, and of course, being 
merely a Colonial Act, would have had no validity mitil it was 
given effect by the repeal byproelamation on January 23, 1911, 
under the same authority of the Order jtn Ooimcil in question, 
but it does not affect the position of the Imperial mints in 
the three states. As in Canada British gold (including gold 
struck at any branch mint) is legal tender so long as it is 
so in the United Kingdom. Local legislation also exists in 
Newfoundland (58 Viet. c. 4), which has a doUar coinage, 
coined in England at the Mint. It recognizes not only 
British gold, but also silver and bronze coins as legal tender. 
Like the Canadian law before 1910 it requires the issue of a 
royal proclamation to determine values of foreign coins 
and a similar proclamation to fix the rates at which gold, 
silver or bronze coins struck for circulation in the Colony 
shall pass current. It should, moreover, be noted that the 
royal pleasure is always taken as to the inscriptions on coins 
and so forth.^ 

New Zealand is still using silver coinage imported from the 
Mint, and gold coinage minted in Australia or in England, 
and the Union of South Africa is in the same position.**^ 

^ A minister of New Brunswick who placed his own head on a stamp issue 
was compelled to resign and the i^sue recalled (1861) ; see Hannay, New 
Brunswick, ii. 194, Tins is of course a less solecism than placing a wrong 
effigy on coins, for the ars cudendi has been since classical times a sovereign 
right, while stamps have a humbler origin. The Coinage {Colonial) Offences 
Act, 1853, has been in the main superseded by local legislation as 
authorized in s. 3. 

“ See Orders in Council, August 1, 1896, and January 23, 1911. For 
Newfoundland, see Order, August 9, 1870. For the branch mints, Chalmers, 
pp, 445 seq. 
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The question of merchant shipping is one in which the 
Imperial Government has always been directly concerned. 
British shipping is not only of vital consequence to the 
countiy, and its treatment in the Colonies a subject on which 
the Imperial Government is entitled to make representations, 
but the treatment of foreign shipping is also a matter of 
concern, inasmuch as, apart from treaty rights, any action 
with regard to such shipping which may be considered unfair 
by foreign countries will unquestionably lead to retaliation 
on British shipping, without regard to the fact that the action 
taken may be confined to a portion only of the Empire. 

Originally it was the universal practice to keep in the 
hands of the Imperial Government all legislation regarding 
merchant shipping, but with the disappearance in 1849 of the 
system adopted in the Navigation Acts, greater liberty was 
accorded to the Colonies, and the Merchant Shipping Act of 
1854,^ which inaugurated the new system provided by s. 547— 

that the legislative authority of any British Possession shall 
have power by any Act or Ordinance confirmed by Her 
Majesty in Council to repeal wholly or in "part any provisions 
of this Act relating to ships registered in such Possession ; 
but no such Act or Ordinance shall take effect until such 
approval has been declared in such Possession, or until such 

^ TMs Act as amended by an Act of 1862, 25 & 26 Viet. o. 63, gives 
Colonial Legislatures power to appoint courts of inquiry into incompetence 
of or misconduct by masters and mates, and to cancel or suspend certificates 
subject to review by the Board of Trade or appeal to the High Court in 
England. Hence the Victoria Passengers Harbour and Navigation Act, 
1865. But in 1881 it was decided by the Supreme Court of Victoria in 
re Victoria Steam Navigation Board, ex 'parte Allan VI V. L. E. 248) that the 
Victoria Board under that Act could not inquire into a charge of misconduct 
in the shape of a collision off Cape Jaffa in South Australia, and wider 
powers were therefore given by 45 & 46 Viet. c. 76 (now 57 & 58 Viet. c. 60, 
s. 478) ; see Quick and Garran, Gomtimion oi Commonwealth, pp. 359, 360. 
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time thereafter as may be fixed by such Act or Ordinance 
for the purpose. 

The next step in the emancipation of the Colonial Legis- 
lature from the control of the Imperial Parliament was 
made by the Merchant Shipping {Colonial) Act of 1869, 
s. 4, which provided that — ^ 

after the commencement of this Act, the Legislature of a 
British Possession by any Act or Ordinance from time to 
time may regulate the coasting trade of that British Posses- 
sion, subject in every case to the following conditions : 

(1) The Act or Ordinance shall contain a suspending 
clause providing that such Act or Ordinance shall not come 
into operation until Her Majesty’s pleasure thereon has been 
publicly signified in the British Possession in which it has 
been passed. 

(2) The Act or Ordinance shall treat all British ships, 
including the ships of any British Possession, in exactly the 
same manner as ships of the British Possession in which it 
is made. 

(3) Where by a treaty made before the passing of this Act, 
Her Majest^r has agreed to grant to any ships of any foreign 
state any rights and privneges in respect of the coasting 
trade of any British Possession, such rights and privileges 
sliall be enjoyed by such ships for so long as Her Majesty 
has already agreed or may hereafter agree to grant the same, 
anything in the Act or Ordinance notwithstanding. 

These provisions are repeg^ted in substance and wording 
by ss. 735 and 736 of the Merchant Shipping Act of 1894, 
while s. 264 enables the Legislature of a British Possession 
to apply to any British ship registered in, trading with, or 
being at any port in the Possession, any provisions of part ii 
of the Act which would not otherwise so apply, thus enabling 
a Colonial Legislature to enforce the provisions of part ii 
of the Act dealing with masters and seamen in the case of 
British vessels not registered in the United Kingdom, and not 
therefore falling automatically under part ii, if they trade 
with the Colony. By ss. 366 and 367 Governors of Colonies 
are enabled to issue proclamations with regard to emigration 
ships which are given the force of Imperial law, and the 
same force is given to Acts passed under s. 264 of the Act, 
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Moreover, Imperial validity may bo accorded to Colonial 
examinations for certificates and marking of loadlines. 

There have been at various times conflicts between the 
Imperial Government and Colonial Governments as to 
merchant-shipping legislati(5n. 

In Canada several Acts ^ have been amended to meet the 
views of theimperial Government, and Acts of 1891 and 1893, 
which dealt with loadlines, were never allowed to come into 
operation, as the Imperial Government were not satisfied 
that the Canadian loadline was sufficiently satisfactorily 
marked as to justify the giving to it of Imperial validity. 

The Act still stands as part xv of the Canada Shipping 
Act {Rev, Siat., c. 113) of 1906, but is not in force until a 
proclamation is issued by the Governor-General, which could 
not be done without Imperial consent. 

Moreover, certain Colonial Acts in Australia have been 
questioned on this ground. But the first serious dispute 
between a Dominion Government and the Imperial Govern- 
ment arose m connexion with the New Zealand Act regarding 
shipping and seamen of 1903, which was reserved by the 
Governor and only assented to just before the period of two 
years in which assent is possible was expiring, on the under- 
standing that the questions raised would be decided by a 
conference to be held in London.^ 

Similar questions presented jbhemselves in connexion with 
the Navigation Bill of the Australian Gommonwealth, which 

^ e. g. one of 1878 regarding the space occupied by deck cargoes, repealing 
(under s. 547 of 17 & 18 Viet. c. 104) as regards all ships in Canadian waters, 
s, 23 of the Imperial Act of 1876. It was re-enacted as 42 Viet. c. 24, 
restricted to vessels subject to Canadian law. Cf. Park Pap., H. L. 196, 
1894, p. 3 ; Lefroy, Legislative Power in Canada, p. 642, note 1. As regards 
Canadian collision rules under 31 Viet. c. 58, see The Eliza Keith (1877), 
3 Q. L. R. 143 ; The Hibernian, 4 P. C. 511, at pp. 516, 517, 

^ See c. 40 of 1891 and c. 22 of 1893. 

® Park Pap., Cd. 2483 (1905). A South Australian Act (No. 454) of 1891 
r^arding the measurement of ships was never assented to {Park Pap., H. L. 
196, 1894, p. 10 ; Commonwealth Parliamentary Debates, 1910, pp. 4415 
seq.), nor a Western Australia Act, 1896, No. 25 (with a suspending clause), 
which purported to regulate the coasting trade (ibid., H. C, 184, 1906, p. 5), 
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was introduced in 1904, referred to a Royal Commission in 
Australia, and which formed the subject of coiTespondence 
between the Imperial and Commonwealth Governments.^ 

In the course of the discussion with the Commonwealth 
Government, it was argued % the Commonwealth Law 
Department, in a memorandum laid before the Australian 
Royal Commission, that the proposed legislation was not, as 
held by the Imperial Government, ultra vires the Common- 
wealth.- The Law Department was of opinion, in the first 
place, that the power to legislate for peace, order, and good 
government was wide enough to sanction in the case of ships 
extra-territorial jurisdiction, but of more importance was 
the argument that the Commonw’ealth possessed power with 
respect to navigation and shipping independent of that con- 
ferred by the Act of 1894, and this view has been accepted by 
the Commonwealth Government, which laid it dowm that the 
power to legislate as to shipping rested on ss. 51 (1) and 98 
of the Constitution. It is clear that this contention is so far 
correct that the power to legislate does not rest on ss. 735, 
736 of the Merchant Shipping Act 1894; that Act affects 
the mode of exercising the power, and the legislative authority 
depends on the Constitution Act of the Legislature. The real 
question at issue is how far these sections affect legislation by 
the Dominions. Mr. Garran suggests that s. 736 is an enabling 
clause and not a restricting qjause, and on this theory he has 
some difficulty in accounting for its provisions. He suggests 
that it gives an extra-territorial operation ^ to the law^ of the 
Colony, but he is not clear as to what the exact purpose of the 
section was, but he holds that it does not mean that legisla- 
tion as to coasting trade can only be valid if carried out in 
the form described in s. 736, that is, subject to the condition 


^ Pari. Pap., Cd. 2483, 3023. 

- Ibid., Cd. 3023, pp. 61, .62. See Keith, Joum. Boc. Comp. Leg., ix. 212 
seq., and of. Cd. 4355, pp. 19, 20. 

® Quick and Garran, op. cit., p. 361, did not take this view, and^fche 
Australian delegates at the Conference of 1900 also thought that s. 736 gave 
no extra-territorial authority, but they were arguing ex 2 >arte ; cf. Keith, 
Journ, Boc. Comp. Leg., x. 123-5. 
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of containing a suspending clause and treating all British 
vessels ■wherever registered alike. S. 735, he considers, 
enables a Colonial Legislature to repeal clauses of the Act 
of 1894 which apply to a Colony, and he suggests that unless 
such repeal is needed, the ^provisions of s. 735 as to the 
insertion in the Act of a suspending clause, and the conhrnia-* 
tion by Order in Council, do not need to l)e observed. 

As a matter of fact, the clauses which are now embodied in 
ss. 735 and 730 of the Act of 1894 were passed to supersede 
a system of restriction which would have made legislation 
on the subject in question in the Colonies ultra vires as being 
repugnant to definite provisions of Imperial laws. Ss. 735 
and 736 are really intended to confer powers to deal with 
Imperial provisions and to repeal them, and therefore they 
contain provisions to secure that the Imperial Government 
shall be fully consulted before these wide powers are carried 
out. Moreover, both these sections are adequate to confer 
extra-territorial validity on the laws of the Colonies passed 
under them. When this is recognized it will be vseen that 
the clauses are at once enabling and restrictive ; they give 
a power to a Colonial Legislature which was greater than it 
would normally have possessed, but on the other hand they 
imposed conditions upon the exercise of that power, and 
these conditions, in view of the great Imperial interests 
involved, cannot reasonably be held to be unfair or unjust. 
Nor is it possible to accept the view apparently suggested 
in a dispatch from Mr. Deakin of June 15, 1908, that the 
Constitution Act of 1900 implicitly repealed the Merchant 
Shipping Act of 1894. This principle has been contended 
for by Canada in respect of copyright, but may be regarded 
as definitely impossible to be upheld.^ Moreover, it was 
admitted in the discussion between the delegates and 
Mr. Chamberlain in 1900 that the Colonial Latvs Validity 
Act, 1865, must apply to the Commonwealth. 

It is another and very difficult matter to decide exactly 
how far the Merchant Shipping Act restricts Colonial legisla- 

^ Cf. ‘ Historicus’s ’ letter to The Times, June 1, 1876, where in connexion 
with merchant shipping this doctrine was definitely refuted. 
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tion. It is, indeed, a more or less complete code and, prima 
facie, should regulate all British ships which are not registered 
or coasting in the Dominions. But to what extent can 
Dominion Parhaments add further conditions ? To what 
extent do the positive provisions laid down exclude other 
provisions being laid down by Dominioii Parhaments ? For 
example, the Imperial Act does not provide for survey of 
non-passenger vessels. It is therefore doubtful whether 
the acceptance of provisions is to be regarded as forbidding 
such legislation, or whether it leaves it open for the Parlia- 
ment of the Commonwealth to require, as it does in the 
Navigation Bill, all steam vessels to be surveyed regularly. 
On grounds of convenience, it has been argued by merchant 
shippers in the United Kingdom that as long as they comply 
with the regulations laid down by the Board of Trade they 
should not be subject to other legislation, whether as to 
survey, the provision of apphances with regard to safety, 
the adjustment of compasses, and so forth. But it is not so 
clear, and in each case it is a matter for consideration on the 
wording of the legislation, whether such legislation is or is not 
repugnant to the Imperial Act. 

In some cases the repugnancy is clear but unimportant. 
For example, the Commonwealth Navigation Bill and the 
New Zealand Act confer on the minister and not on the 
Governor the power to allow a prosecution for sending a 
British ship to sea m an unworthy condition, while s. 457 
of the Imperial Act clearly gives the power, and no doubt 
dehberately, to the Governor. The power, therefore, in cases 
other than those referring to registered or coasting vessels 
must be held to be given improperly to the minister, and this 
is a distinction of some consequence, for the Governor or 
the minister in a self-governing Colony are not necessarily 
synonymous. Or again, the New Zealand Act and the 
Commonwealth Bill transfer to the Dominion and the 
Commonwealth respectively the proceeds of wreck, which 
legally in part still belong to the Imperial Crown, TK^n 
again, part xi of the Act as to lighthouses apparently restricts 
the power of Colonial Legislatures to levy light dues, and the 
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New Zealand Act and the Commonwealth Lighthouses Bill 
of 1911 both ignore these sections. But it seems impossible 
to accept the view that these provisions are ultra vires. Tlie 
procedure laid down in the Imperial Act applies and must be 
followed, if it is desired in virtue of that Act to msure the 
payment of dues by ah. vessels, and the local Act can only be 
effective in regard to vessels which come into the ports or 
territorial waters of the Colony. On the other han'd, it is 
not doubtful that parts i, ii, vi, viii, xiii, and xiv in great 
measure apply to the Colonies. There is a clear conflict of 
jurisdiction between the provision of the Commonwealth 
Navigation Bill, which prohibits the use in Australia of a 
certificate of an officer cancelled in the Commonwealth and 
then re-issued by the Board of Trade. Unless restricted to 
the case of coasting and registered vessels the clause must 
be regarded as certainly ultra vires the Commonwealth 
Parliament. 

The question of the powers to be exercised by the Govern- 
ments of the Dominions with regard to merchant-shipping 
legislation was exhaustively discussed in 1907, at the Naviga- 
tion Conference of that year. Austraha and New Zealand 
were adequately represented, and though much divergence 
of opinion displayed itself during the discussions, ultimately 
a full agreement was come to with regard to the principles 
on which the merchant-shipping legislation of the Dominions 
should be based. 

The discussion which took place was, as far as was possible 
compatibly with the nature of the subject, not based merely 
on legal grounds or on the inteipretation of the existing Acts, 
but was based upon considerations of expediency and 
convenience. The important resolution is No. 9 as explahied 
by No. 10, which reads as follows : — ^ 

9. Vessels to which (Johnial Conditions are applicable 

That the vessels to which the conditions imposed by the 
law of Australia or New Zealand are appHcable should be 
(a) vessels registered in the Colony, while trading therein, 

* Pari. Pap., Cd. 3567, p. v. 
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and (6) vessels wherever registered, while trading on the 
coast of the Colony ; that for the purpose of this EesoEition 
a vessel shall be deemed to trade if she takes on board cargo 
or passengers at any port in the Colony to be carried to and 
landed or delivered at any port in the Colony. 

Passed unanimously. » 

10, Coasting Trade,'^ 

A vessel engaged in the oversea trade shall not be deemed 
to engage in the coasting trade merely because it carries 
between two Australian or New Zealand ports, 

{a) passengers holding through tickets to or from some 
oversea place, 

(6) merchandise consigned on through bill of lading to or 
from some oversea place. 

Passed unanimously. 

Since that conference the Parhament of New Zealand 
in an Act, No. 36 of 1909, has legislated so as to carry out in 
its application to New Zealand the resolution of the con- 
ference by limiting to vessels coasting in New Zealand, or 
registered m the Dominion, the application of such provisions 
of the New Zealand shipping legislation which differ from 
the provisions of the Imperial Merchant Shipping Acts,'^ 

The only point of any consequence in which the legislation 
of New Zealand as contained in the consolidating Act No. 
178 of 1908 and in the amending Act of 1909, to which the 
royal assent was only given in March 1911 on a promise of 
amendment to restrict the op^ation of the provision to goods 
shipped from New Zealand, is open to criticism, is the pro- 
vision in s. 41, which requires that the conditions laid down 
by New Zealand shall regulate bills of lading wherever 
entered into in respect of vessels conveying goods to and 
from New Zealand.^ 

> See Pari Pap,, Cd. 5135, pp. 72-83. 

^ This provision is clearly contrary to private international law, though 
it has the precedent of the Harter Act of the United States. The Australian 
Act No. 14 of 1904 only refers to bills of lading in respect of goods shipped 
from the Commonwealth, and so the Canadian Act in 1910 (c. 61), and the 
Western Australia Sea Carriage of Goods Act, No. 26 of 1909 {Pari Pap., 
Cd. 5135, pp. 50, 51), relate only to coasting trade in the state itself. See 
New Zealand Pari Pap,, 1911, H. 15, p. 1. 
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In the case of the Commonwealth of Australia the Naviga- 
tion Bill was recast in 1908, so as to correspond generally 
with the recommendations of the Navigation Conference of 
1907. After further discussion with the Government of the 
Commonwealth, practically complete agreement was arrived 
at between the Imperial Government and the Commonwealth 
Government as to the terms of the Bill. The Bill, however, 
did not pass that year, and in 1909 it was not found possible 
to make substantial progress with it. It was reintroduced in 
1910 andagain in 1911.^ Practically the only very important 
point in law in which it goes clearly beyond the recommenda- 
tion of the Conference of 1907, as interpreted by the Imperial 
and the Commonwealth Governments, is a question as to the 
validity of certificates returned by the Board of Trade to 
officers of vessels after cancellation in Australia. The Bill of 
the Commonwealth proposes that such certificates should 
not be valid for use in Australia, while the Imperial Govern- 
ment in 1908 secured the agreement of the Common- 
wealth Government to a proposal that this provision should 
in accordance with the principles laid down at the 
Navigation Conference of 1907, be restricted to the case of 
vessels coasting in the Commorlwealth or registered therein. 
The Bill insists on the survey of vessels in certain cases, 
and possibilities of international difficulties are contained 
in the clause requiring vessels to be unloaded by local 
workers. 

There is a certain difference in the legislative powers of 
New Zealand and those of the Commonwealth of Australia 
with regard to merchant shipping. The power of New 
Zealand is limited by ss. 735 and 736 of the Imperial Merchant 
Shipping Act of 1894 to regulate the coasting trade and 
vessels registered in the Colonies. 

In the view of His Majesty’s Government, which rests on 

^ (Jommoiiwealtli 1910, pp. 3717 seq., 3784 seq, 

3881 seq„ 3993 seq., 4173 seq., 4264 seq., 4307 seq., 4388 seq., 4503 seq. A 
memo was issued to Parliament showing the differences in the Bill from 
that proposed in 1908 and the points at issue with the Imperial Govern- 
ment. See also ParL Pap., 1909, Nos. 7 and 25 ; 1911, No. 11. 
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the liighest legal authority, these sections accurately and 
exclusively define the powers of the New Zealand Parliament, 
subject to the remark that of course the Parliament of the 
Dominion can re-enact any provisions of the Imperial 
Merchant Shippmg Act, and subject to the fact that, as has 
been noted above, by certain other sections of the Imperial 
Merchant Shipping Act special powers of legislation are given 
on certain matters to Dominion Parliaments.^ 

In the case of the Commonwealth of Australia these 
powers are undoubtedly possessed by the Commonwealth 
Parliament, but in addition s. 5 of the Goymnonwealih of 
Australia Constitution Act ^ provides that ' the laws of the 
Commonwealth shall be in force on all British ships, the 
Queen’s ships of war excepted, whose first port of clearance 
and whose port of destination are in the Commonwealth 
The meaning of this clause would appear to be to extend 
the legislative powers of the Commonwealth with regard 
to merchant shipping not only to registered vessels and 
vessels engaged m the coasting trade, but to vessels even if 
not registered or engaged in the coasting trade, strictly 
speaking, if they fall within the ambit of the words of the 
section. Of course the section means much more than that, 
in that it puts the other laws of the Commonwealth in force 
on board these vessels, but with regard to merchant shipping 
its effect must be as stated. 

The precise meaning of the clause has fortunately received 
judicial interpretation in the High Court of the Common- 
wealth in 1908 in the case of The Merchant Service Guild of 
Australasia v. Archibald Currie and Company Proprietary, 
Limited.^ In that case a joint stock company registered in 
Victoria were owners of a line of ships registered in Melbourne 

^ Pari Pap., Cd. 4355, pp. 19, 20. * 63 & 64 Viet. c. 12. 

® 5 G. L, R. 737 . This supports Quick and Garran’s view. Constitution 
of Oom/monwealthf p. 361. But it must be emphasized that it applies only 
to vessels which, wherever registered, have a real home in Australia. €t 
seems reasonable, it may be added, that the power should exist and should 
be given to the other Dominions. See also Harrison Moore, Commonwealth 
of Australia^ pp. 74, 80, 261, 281 ; above, pp. 400, 401, 
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and engaged in trading between Australia, Calcutta, and 
South Africa. The officers of the company’s ships resided in 
Australia and were engaged there, but the ships’ articles were 
filled in and signed in Calcutta. The officers, though not 
entitled to be discharged in" Australian ports, were allowed 
to leave at such ports if they wished, with the consent of the 
master. The ships did no inter-state trade, but occasionally 
made short trips from Calcutta to other Indian ports. The 
organization of employees to which the officers belonged 
filed a claim in the Commonwealth Court of Conciliation and 
Arbitration for the settlement of a dispute between the 
officers and their employers as to the wages, hours, and 
conditions of labour during the voyages of their ships. The 
matter came before the Commonwealth High Court on a 
special case stated by the President of the Commonwealth 
Court of Conciliation and Arbitration under s. 31 of the Com- 
monwealth Conciliation and Arbitration Act, 1904. It w'as 
argued in favour of the Merchant Service Guild that s. 5 
of the Constitution Act must be interpreted in a wide sense, 
so as to go beyond the powers conferred on the Common- 
wealth Parliament by ss. 735 and 736 of the Imperial Merchant 
Skipping Act, 1894. 

It was also argued that the laws of the Commonwealth 
should be regarded as applying to disputes between the 
people of the Commonwealth^ not only in Australia, but 
wherever the parties may be. 

The Court rejected the arguments and decided in favour of 
the company. They held that in the case of the ships in 
question, even supposing that the port of departure was an 
Australian port, which was doubtful, it was impossible, as 
a matter of fact, to hold that the port of destination was also 
within the Commonwealth. ‘ The only interpretation,’ said 
O’Coimor J., ‘which will give any effective operation to 
the section is to take the port of destination as meaning the 
port of final destination or last port of the voyage. The 
words of s. 5 would then be taken to describe a round 
voyage beginning and ending within the Commonwealth. 
That is the class of voyage to which in my opinion the section 
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was intended to apply/ The judge went on to point out 
that this interpretation was in accordance with the state of 
facts which must be taken to have been within the knowledge 
of the British Legislature at the time s. 5 was passed. It 
was known that a shipping trade carried on by ships owned 
and registered in Australia and manBed and officered by 
Australian citizens had for many years existed in Australia 
and was rapidly increasing, and that it extended to Xew' 
Zealand, the Pacific, and Indian ports. It was reasonable 
to impute to the British Legislature an intention to place 
the ships engaged on round voyages in such a trade in the 
same position as regards Australian laws as the ordinary 
British ship holds in regard to British laws, namely, that 
while on a voyage coming within the meaning of the section 
the Australian ship should be for the purposes of Common- 
\realth laws ^ a floating portion of Commonwealth territory. 
If the voyage w’ere of that description it w^as immaterial to 
what part of the world it might extend. If it 'were a round 
voyage beginnmg at an Australian port, calling at Calcutta 
or any foreign port, and ending in an Australian port, the 
ship during the whole voyage would be under the Common- 
wealth laws and under the jurisdiction of the Commonw'ealth 
Courts. He held on the evidence that the voyages in which 
the ships in question were engaged were not such voyages. 

The effect of this judgement is seen in the Navigation 
Bill of the Parliament of the Commonwealth of 1910-, 
inasmuch as a new definition has been introduced in s. 5, 
namely : ' Australian trade-ship ’ includes every ship (other 
than a limited coast-trade ship, or river and bay ship) em- 
ployed in trading or going between places in Australia, and 
every ship employed in trading between {a) Australia, and 

^ Such laws miglit be those regarding coloured races (s. 51, xxvi), or 
immigration and emigration (xxvii), influx of criminals (xxviii), external 
affairs (xxix), relations with islands of Pacific (xxx), trade and commerce 
with other countries and between the states (especially if extended to all 
trade and commerce as proposed in the Bill of 1910), naval and militaTy 
defence (vi), lighthouses, &c. (vii), quarantine (ix), fisheries beyond terri- 
torial waters (x), census and statistics (xi), cun-ency, coinage, and legal 
tender (xii), insurance (xiv), weights and measures (xv), &o. 

H2 
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(6) Territories under the authority of the Commonwealth, 
Xeiv Zealand, or ike Islands of the Pacific. The words 
italicized represent the changes made in the section since 
1908, when the Bill was first drafted in its present form. 
Similarly the definition of ' Foreign-going ship ’ now reads — 
Foreign-going ship ^includes every ship (other than an 
Australian trade-ship) employed in trading or going between 
places in Australia and places beyond Australia. 

In the case of ISTew Zealand there have been decided by the 
High Court of New Zealand two cases of great importance, 
which no doubt influenced the Government of the Dominion 
in their action at the Conference of 1911. In the case of In 
re Award of Wellington Gooks^ and Stewards'^ Union, ^ the issue 
was whether an award by the New Zealand Court of Arbitra- 
tion as to the minimum rate of wages to be paid to cooks 
and stewards and seamen on vessels trading between Ne\v 
Zealand and Australia was binding upon two steamship 
companies, the first the Union Steamship Company of New 
Zealand, being registered in New Zealand, with the head 
offices and management in the Dominion, and the vessels 
affected registered there. The other company, the Huddart- 
Parker Company Proprietary, Cimited, was a company regis- 
tered in Victoria, where it had its head office and general 
management, and where its ships were registered. The 
articles of the Union Steamship Company’s ships were 
signed in New Zealand, and the men w'ere paid there, while 
those of the Huddart-Parker Company’s vessels were signed 
in Australia, where also the men received their pay. It was 
found, as a matter of fact, that the awards made by the 
Arbitration Court were not observed in fuU by the companies, 
inasmuch as they called upon the employees in some of their 
vessels to do work which under the award should have been 
paid for as overtime, and which was not so paid for. This 
happened while the ships were in Australian or Fijian ports, 
oy at sea, as well as when they were in New Zealand waters 
or harbours, and the Court of Arbitration sent a case for the 

^ (1906) 26 N. Z, L. B. 394. Of. Harrison Moore, Commonwealth of 
Australia,^ pp, 259, 266, 282, 283. 
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opinion of the Supreme Court as to the extent of the juris- 
diction of that Court. 

It was held by the Chief Justice ^ that the power given to 
the New Zealand Legislature by s. 53 of the Constitution Act 
of 1852 (15 & 16 Viet. c. 72) covered acts done beyond the 
territories of New Zealand. This was •necessary, for other- 
wise the power given, which is to make laws for the peace, 
order, and good government of New Zealand, could not be 
effectively carried out. The Chief Justice said that the laws 
of New Zealand applied to persons on board a New Zealand 
ship as distinct from a British ship, even beyond the terri- 
torial limits of New Zealand. He admitted that the doctrine 
laid down in his judgement was a development of the doctrine 
of self-government, but he regarded it as part- of the British 
Constitution to allow growdh and development of powers, 
and that such a powder had not hitherto been claimed under 
the provisions of the Constitution Act was no proof that 
the Act did not contain a potency of both legislation and 
administration not hitherto exercised in the Colony . 

On these grounds he held that the award made by the 
Court of Arbitration bound^ New" Zealand vessels even in 
Australia, and he also held that they did not bind Australian 
vessels, on the ground that the Arbitration Courts could not 
be assumed to deal with an Australian company or with 
Australian ships. It w^as possible for the Australian Parlia- 
ment to legislate for those vessels, and the New Zealand 
Parliament had not, in his opinion, legislated in the Arbitra- 
tion Act for foreign vessels owned by foreign owners, even if 
it had power to do so, and the Act could not be considered 
as referring to such vessels. He stated, however, that if 
the Huddart-Parker Company’s vessels were to engage in 
purely coastal trade and make contracts in New Zealand 
with seamen and others on board their ships for labour in 

^ His judgement is certainly so expressed as to be very doubtful law. 
But all that was actually decided could equally well have been decided 
under s. 735 of the M&rchcLut Shipping Act, 1894, which cannot be limited 
to territorial waters only, but must apply to registered vessels wherever 
they may be. For a criticism, see J oiirn, Soc. Comp. Leg., ix. 208 seq. 
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coastal trade, then the arm of the New Zealand law was 
long enough to reach them. 

It should be noted that at the Merchant Shipping Confer- 
ence of 1907 no stress was laid upon this judgement by the 
Prime Minister of New Zealscnd, and the judgement has not 
passed without criticism. The Chief Justice has, however, 
in a recent case which is referred to below, re-asserted his 
conviction of the soundness of the judgement. 

It wiE be observed that in that case the actual result of 
the judgement was to enforce New Zealand conditions only 
upon New Zealand registered vessels. But in a subsequent 
case the remark of the Chief Justice as to the powers of New 
Zealand with regard to the coastal trade was carried into 
effect with the result of conflict between an award of the 
High Court of the Commonwealth of Australia and the law 
of New Zealand. This case was that of Huddart, Parker 
and Company Proprietary (Lnnited) v. Nixon} 

In that case the plaintiff was a proprietary company incor- 
porated imder the State of Victoria and owning steamships 
which were registered in Melbourne, although the company 
had agents and offices in New Zealand. These steamships 
traded with New Zealand and were engaged in the coastal 
trade. The seamen and officers were engaged on articles 
signed in Melbourne or in Sydney, which were for six months 
and fixed the wages of the persons employed. The wages 
were paid by monthly advances at Melbourne or Sydney, 
according to the place of engagement. The wages in question 
were in some cases equal to or greater than the current rate 
of wages payable in New Zealand, but w’ere in some cases less 
than the current rate of wages. The wages w^ere fixed by 
an award of the Commonwealth Court of Conciliation and 
Arbitration, which was constituted by virtue of the Common- 
wealth Conciliation and Arbitration Act, 1904. 

The Marine Department of the New Zealand Government 
claimed that while the ships were in New Zealand ports and 
while they were trading between two New Zealand ports, they 
were subject to the provisions of s. 75 of the Shipping and 
^ 29 N. Z. L. R. 657: see Keith, Joum, Soc. Co 7 np. Leg., xi. 294-9. 
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Seamen Aci, 1908. of the Parliament of New Zealand., That 
Act provides that in the ease of seamen engaged in New 
Zealand or engaged abroad l3ut employed in New Zealand, 
the seamen while so employed shall be paid and may recover 
the current rate of wages for the time being ruling in New 
Zealand. It also provides (subsection 2) that the superin- 
tendent of the port, at which a ship loads or discharges 
cargo carried coastwise, shall notify tJie master of the ship 
of the provisions of the section, and the superintendent is 
empowered to have the ship's articles endorsed so as to 
clearly the amount of wages payable. By the next sub- 
section the Collector of Customs is authorized to detain the 
final clearance of the ship until he is sati'-fied that the crew 
has been paid the current rate of wages ruling in New 
Zealand, or any difference between the agreed rate of such 
wages and the New Zealand rate of wages. The company 
held that they were only obliged to j)ay the rate of wages 
provided for in the articles, and the questions submitted to 
the Court were whether s. 75 of the Shipping and Seamen 
Act, 1908, applied to the company’s ships while in New 
Zealand ports, and while at sea between New Zealand ports ; 
whether the Superintendent of Mercantile Marine had the 
right to endorse the articles of the company's ships as pro- 
vided in subsection 2 of s. 75 of the Act, and whether seamen 
employed on the company’s ships could sue in New Zealand 
for the current rate of wages ruling in New Zealand, not- 
withstanding that a different rate of Avages Avas fixed by the 
ship’s articles. 

Though the opinions of the Court Avere someAAhat divergent, 
it Avas decided by the Court that it Avas open to the seamen 
to claim the payment of the extra Avages Avhich represented 
the difference between the rates enforced by the Arbitration 
Court in the CommonAvealth and the rates prevailing in the 
coastal trade of Ncav Zealand, and that the refusal of a 
clearance Avas a legitimate means of enforcing the right of the 
sailors to those wages. The Court held that the provisJbns 
of the Shipping Act Avere invalid so far as they purported 
to confer upon seamen the right to sue for all their Avages, as 
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ill that case the Act "came into conflict with s. 166 of the 
2Ierchant Shipping Act, 1894, which provides that when a 
seaman is engaged for a voyage or engagement which is to 
terminate in the United Kingdom, he shall not be entitled 
to sue in any Court abroad for his wages except on certain 
conditions^ which had not been fulfilled in the cases in 
question. It was true that the case actually before the 
Court was not one of a voyage which was to terminate in 
the United Kingdom. But the Chief Justice held that as 
the Victorian Parliament had adopted similar provisions to 
s. 166 of the Act of the Imperial Parliament by Act No. 1557, 
the same respect should be paid to the Victorian Act as was 
paid to the Imperial Act, and he therefore held that the 
seamen could not claim for their wages, but only for 
the extra payment required under the legislation of New 
Zealand to make their wages up to the standard prevailing 
in the coasting trade.^ 

He also held that power to endorse the articles had been 
properly vested in the Superintendent of Mercantile Marine, 
and that the Collector of Customs could properly refuse a 
clearance of a vessel if the conditions as to payment had not 
been complied with. 

Williams J. agreed vdth the Chief Justice ; it is not quite 
clear how far he held that s. 75 in purporting to give a seaman 
the right to sue for the wages specified in the articles was 
repugnant to s. 166 of the Imperial Act and to that extent 
void. Chapman J. agreed in substance with the Chief 
Justice and Wilhams J., but not on the grounds given by 
them for their decisions. He reconciled s. 1 66 of the Imperial 
Act with s. 75 of the New Zealand Act on the ground that 
the two sections dealt with totally different matters, and 
that therefore there was no repugnancy. The New Zealand 

^ i. e. the Court did not hold that the power given^ by s. 736 of the 
Merchant Shipping Act, 1894, extends to repealing a provision of the 
Imperial Act even as regards coasting vessels. But the judgement in 
effect gives the right to alter materially, and it is not easy to see why 
they did not allow repeal. 

“ The Court overlooked the fact that s. 264 of the Act of 1894 gives 
the Victorian enactment Imperial validity. 
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Act provided for an addition to the wages of the crew, to 
be enforced not by suit in the Courts but by the action of 
the Collector of Customs in refusing a clearance. So that 
so interpreted there was no real discrepancy between the 
Dominion and the Imperial Acts. On the other hand, 
Edwards J. held that s. 75 was ultra vires as conflicting with 
s. 166 of the Imperial Act, and that therefore a seaman was 
neither entitled to extra wages, nor could he sue for them, 
nor could the Collector of Customs refuse a clearance. He 
recognized that there was a difference between ships registered 
in Victoria and ships registered in the United Kingdom, and 
that, strictly speaking, the provisions of a New Zealand Act 
could not be repugnant to those of a Victorian Act, but he 
relied on the argument that if a distinction were made in the 
treatment of ships registered in the United Eangdom, and of 
ships registered in Victoria, the purpose of s. 736 of the 
Imperial Act, which requires that vessels should be treated 
alike wherever registered, would be defeated, and therefore 
that s. 75 must not be held to apply to vessels registered in 
Victoria. He called attention also to the unfairness of the 
position wdiich would result from enforcing s. 75. In several 
cases the wages under the articles were greater than those 
payable in New Zealand, and yet the owners could not 
reduce the wages on that ground, whereas they were required 
to increase the wages in the cases in which they were not 
equal to those payable in New Zealand. 

It is not exactly easy to follow the judgement of the 
majority of the Court. They were not apparently willing 
to claim that the power of regulating the coasting trade 
conferred upon the New Zealand Parliament by s. 736 of 
the Imperial Act of 1894 extended to altering a provision 
of the Imperial Act. On the other hand, they held that the 
New Zealand Parliament could completely alter the effect 
of the Imperial Act by changing the rate of wages of a sea- 
man engaged for a voyage which was to terminate in the 
United Kingdom, by giving him a right to recover in tlie 
New Zealand Courts, or by the action of the New Zealand 
Marine Department, the difference between the wages 



1206 ADMINISTRATION AND ^LEGISLATION [pabtv 

payable to bim onder the articles *and the wages current 
at the time in the coasting trade of New Zealand.^ ^ 

It is difficult to see how direct repeal of a provision of an 
Imperial Statute diflfers substantially from the power claimed 
for the Dominion Parliament by the majority of the Court. 
It is clear that the intention of the section of the Imperial 
Act in question is that a seaman shall be entitled normally 
only to sue for wages in the United Kingdom, and the wages 
in question are clearly those stipulated for in his agreement. 
To give him the right to higher wages during a portion of his 
service, and to enable him to sue for the difference between 
his ordinary wages and the higher wages, is in everything 
but form to alter substantially the section of the Imperial 
Act. It is a difficult question why the majority of the 
Court were not content to hold that the power to regulate 
the coasting trade was sufficiently wide to enable the Parlia- 
ment to repeal provisions of the Imperial Act which would 
otherwise normally apply. It may indeed be doubtful as 
a matter of history whether in giving in 1869 to Colonial 
Parliaments the power to regulate the coasting trade it was 
meant to do more than confer upon the Parliaments the 
right of opening or closing that trade to such vessels as they 
thought fit ; but the Act must be read not with regard to 
the original intention of the clause, but to the effect of the 
'wording, and the power to regulate the coasting trade as 
given in the Act of 1894 (s. 736) is so widely expressed that 
it seems clear that it must extend to repealing provisions 
of the Imperial Act which would otherwise be inconsistent 
with the local legislation. 

If this were not the case the power to regulate the coasting 
trade which has been conceded by the Imperial Government 
as belonging to the Parliaments of the Dominions would 
become little more than meaningless, and it would seem 
simpler to place on the power of regulating a wider meaning 
than to accomplish the same result by ingenious efforts to 
reconcile the provisions of the Dominion and the Imperial 
legislation. 

It must also be remarked that in the case in question the 
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provisions of the Imperial Statute had no application, for not 
only was the vessel in question registered in Victoria, but the 
seamen were not engaged for a voyage or engagement which 
was to terminate in the United Kingdom. 

All the members of the Court appear to have acquiesced 
in the view that the Victorian Statute Ko. 155 7, which 
adopted the provisions of the Imperial Act, 1894, including 
s. 166, was to be regarded in the light of a Colonial Statute. 
The Chief Justice merety said that as the vessels were regis- 
tered and controlled by statute which the Imperial Legislature 
had authorized the State of Victoria to pass, they ought to 
have the same protection as British ships registered in 
England ; apparently admitting that the Act had not, strict!}" 
speaking, the force of an Imperial Act, and this view was 
clearly expressed by Edwards J. If this were the case, then 
it is clear that the provisions of the New Zealand Act could 
not possibly be invalid, as there was nothing to which they 
could be repugnant except the law of another Colony. But 
as a matter of fact, the Court appears to have overlooked 
the fact that by s, 264 of the Imperial Merchant Shipping 
Act of 1894 the same effect as that of the Imperial Act itself 
is given to Acts passed by Legislatures of British Possessions 
which apply to British ships registered at, trading with, or 
being at another port in that possession, any provisions of 
part ii of the Merchant Shipping Act of 1894 which would 
not otherwise apply! 

The Victoria Parliament by Act No. 1557 applied mntatis 
mutandis to ships registered in Victoria the provisions of 
part ii of that Act including s. 166, and it would appear 
therefore that as a result there is imported into the Imperial 
Act a provision to the effect that if a seaman is engaged for 
a voyage terminating in Victoria he shall not be entitled 
to sue abroad for his wages. There does not therefore 
appear to be any substantial difference between the case of 
vessels registered in the United Kingdom and vessels regis- 
tered in a Colony, if that Colony has adopted under s. 564 
the provisions of s. 166 of the Act of 1894. 

It may also be noted that the Court did not discuss the 
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effect *o£ s. 5 of the Commonivealih of Australia Constitution 
Act, 1900,^ In that case the wages payable on board a ship 
were defined by an award of the Court of Conciliation and 
Arbitration of the Commonwealth of Australia established 
imder a Commonwealth Act, and if the laws of the Common- 
wealth are by an Imperial Statute to be in force on vessels 
whose first port of clearance and whose port of destination 
are in the Commonwealth, it would appear that under an 
Imperial Act they are in force even in New Zealand waters 
in the case of Huddart, Parker & Company's steamers. 

The question would arise then, whether the power given 
under s. 736 of the Imperial Merchant Shipping Act, 1894, is 
sufiiciently extensive to enable the New Zealand Parliament 
to repeal a legislative provision, dealing indirectly with 
merchant shipping, which would otherwise apply to vessels 
which fall under s. 5 of the Commonwealth of A^istralia 
Constitution Act. 

It seems hard to believe that such a power exists, and the 
New Zealand law can therefore only be reconciled with s. 5 
of the Commonwealth Constitution Act on the reasoning 
adopted by Chapman J., viz. that the right given was quite 
a new one, and had nothing to do with the original right of 
the seaman to his wages. But this could be avoided in 
future by the Commonwealth providing that no addition 
to wages should be made while outside Australia on any 
ground. 

But on whatever grounds the decision can be based it is 
perfectly clear that much confusion will inevitably arise in 
shipping matters unless some agreement can be come to 
between the various parts of the Empire as to uniformity of 
legislation. 

The result of this judgement is that the owners of vessels 
which engage in the coasting trade of New Zealand, although 
they pay rates of wages fixed by the arbitration award in 
Australia, are nevertheless bound to pay extra wages in 
cases in which the coastal rates prevalent in New Zealand 
exceed the rates which are prevalent in the Australian trade ; 

^ 63 & 64 Viet 0. 12. 
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but on the other hand,* they cannot dis<jbey the a^vard of 
the Arbitration Court, and they therefore cannot pay lower 
wages in those cases in which the Australian rates of wages 
which are laid down in the award exceed those prevalent in 
the New Zealand coasting trade. 

There is therefore a clear conflict between the position of 
New Zealand and Australian legislation, and the conflict will 
no doubt be still more marked when the Commonwealth 
of Australia legislates on the subject, for its Navigation 
Bill^ contains clauses based on the Shipping Act of New 
Zealand, which provide for the payment of Australian rates 
of wages in the coasting trade, and therefore New Zealand 
vessels which engage in the coasting trade of the Common- 
wealth will be subject to the law of New Zealand, and also 
to the law of the Common^\'ealth, and there w^iU no doubt 
be collision between those laws, just as there has been 
between the law of the Commonwealth and the law of New 
Zealand. 

If it turns out, as seems to be the case, that the Australian 
Act would override the New Zealand law, even in New 
Zealand waters, it seems certain that New Zealand would 
naturally desire to obtain increased power for the regulation 
of merchant shipping, as it would obviously be awkward 
if New Zealand were compelled to conform to coasting con- 
ditions in Australia while the Australians could not legally 
be compelled to conform to coasting conditions in New 
Zealand. 

It should be noted that in the discussion of the case of 
Huddart, Parker & Company the point was mentioned 
that it was very doubtful whether it would not be possible 
for the shipowners to make good the extra payment made 
in New Zealand by deduction from the wages earned outside 
New Zealand, so that the total amount paid would not 

^ ss. 286, 287, 290. Those provisions allow a seaman to sue for ail his 
wages in Australia, and therefore, according to the New Zealand judge- 
ment, are ultra vires 'pro tanto, unless s. 5 of the Constitution Act covers\he 
case, and clearly it would not do so in every case of coasting. 

* 29 N. Z. L. R. 657. 
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exceecl the amount provided for by the Australian Arbitration 
award. The Court did not express any opinion as to 
whether this would be legal or not. In the case of the 
Commonwealth of Australia it has been recognized that 
this is a great difficulty, and it is attempted to dispose of it 
by a section which reads as follows : — 

(1) No provision in any agreement, whether made in or 
out of Australia, shall be taken to limit^ or prejudice the 
rights of any seaman under this part of this Act. 

(2) Where, by reason of a seaman’s being entitled to 
a higher rate of wages while the ship on which he serves is 
engaged in the coasting trade — 

{a) any deduction is made from his wages earned out of 
Australia; or 

(J) he is paid a lesser rate of wages outside Australia than 
is usual in voyages of a similar nature, — it shall be deemed 
that the seaman is not paid wages in accordance with this 
part of this Act while the ship is so engaged in the coasting 
trade. 

Exactly to what extent this section will be upheld in the 
Courts it is difficult to say. The analogy of the Peninsular 
and Oriental Steam Navigation Company v. Kingston"^ has 
been quoted by the Government of the Commonwealth as 
justifying legislation of this character. The cases are 
analogous, but not precisely the same, and it is uncertain to 
what extent the Privy Council would follow their previous 
judgement if the matter came before 4hem in a concrete 
instance. 

The practical difficulty involved is the danger of the 
coasting trade of any Colony being appropriated by ships, 
the seamen on which are paid less wages than those which are 
paid in the coasting trade of the Dominion in question. But 
it would seem possible by agreement, at any rate between 
two such neighbourmg Dominions as the Commonwealth 
and New Zealand, to obviate legislative interference with the 
ships of either Dominion. 

Jt does not appear probable that the extension of the 
powers of Dominion Legislatures would by'any means result 

^ [1903] A. C. 471. 
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in greater simplification of shipping matters. On the con- 
trary, it would seem that further confusion would be inevi- 
table if the powers of these Dominions are extended. What 
does seem desirable is that some agreement should be come 
to between the Commonwealth and New Zealand with 
regard to conditions of shipping, and if possible some agree- 
ment with the United Kingdom. 

At present the existing legislative powers are tending to 
confusion and difficulty, and to add needlessly and without 
corresponding advantage to the problems of British shipping. 

In addition to the Act No. 36 of 1909 to amend the existing 
legislation (consolidated in 1908), which only received the 
royal assent in 1911, the New Zealand Parliament passed 
in 1910 a Shipping and Seamen Amendment Bill, which 
the Governor reserved, and which makes important moditi- 
cations in the existing law'. By Clause 2 it is provided that 
the rate of wages prevailing in New Zealand shall be paid lo 
aU seamen on vessels plying or trading from New Zealand 
to the Commonw'ealth of x^iustralia and from Ne%v Zealand 
to the Cook Islands. By s, 3 it is provided that an extra 
tax of 25 per cent, of the amount of passage money or freight 
shall be levied on passenger tickets, bills of lading, or shipping 
documents issued in respect of vessels trading from New 
Zealand to the Commonwealth or the Cook Islands, if the 
vessels carry any Asiatics as part of the crew'. These taxes 
will not, however, ^pply if these vessels comply with the 
provisions of s. 2 of the Act, that is to say, if all the crew, 
including Asiatics, are paid the New Zealand rate of w'ages. 

The Bill was introduced and passed very quickly through 
theParliamentwithout much discussion, in order to strengthen 
the hands of the Prime Minister at the Imperial Conference 
in 1911 in asking for extended powers for the Dominion in 
matters of merchant shipping.^ 

It was admitted by the Government in the coui‘se of the 
discussion that the legislation must be reserved for the royal 
assent, but it was contended that the legislation was similar 
in principle to that of the legislation of the Commonwealth, 
^ Farl Del,, di. 839, 840; cHii. 695, 835, 836, 871. 
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which claimed the rigiit to control th^e sea between Tasmania 
and any part of the Australian continent. 

It was admitted by the Attorney-General in the Upper 
House that it might be possible to evade the provisions of 
s. 2, and it is clear that s. 3 was inserted in the Bill as a means 
of meeting evasions of s. 2. It is indeed obvious that the 
provisions of s. 2 may be evaded ^ by paying New Zealand 
rates while engaged in trading from New Zealand to Australia, 
but deducting from the total wages of the employees the 
excess rates so paid. 

In the case of discharges in Australia it is proposed by 
the Dominion Government that the Australian Government 
should secure that the crews should be properly paid in 
accordance with New Zealand conditions, but in cases of 
discharges abroad it was admitted that the law could be 
evaded. On the other hand, the New Zealand Government 
would enforce for the benefit of Australia similar provisions 
made by Commonwealth legislation. How in every case this 
was to be done was not stated, and is by no means obvious. 

It also appeared from the Debate that a main object of 
attack was the Peninsular and Oriental Steamship Company, 
which at present has a steamship service to New Zealand. 
These vessels, which trade from Australia to New Zealand, 
do not seem ever to do coasting trade in New Zealand (if they 
did it seems that they could avoid difficulties for the time 
being by turning their Lascars into passengers and running 
the ships with white crews, as is done by the Union Company 
when they employ Lascars), but merely engage in trade 
between Australia and New Zealand, and of course trade with 
the United Kingdom and elsew’here. They compete, it seems, 
effectively with the New Zealand Union line and the Austra- 
lian Huddart-Parker line, and of course the rates of wages paid 
to Lascars, and in addition the conditions under which Lascars 
are carried, give them a real advantage in such competition. 

This might be prevented for British vessels by Imperial legislation ; 
of. the proposal of the Commonwealth at the Imperial Conference of 1911 
in favour of legislation against conspiracy to evade the laws of one part of 
the Empire by the other parts ; ParZ. Pap., Cd. 5513 ; 5745, pp. 244-6. 
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With regard to s. 2 of the Act it would probably be impos- 
j^ible to hold that it goes bej^ond the powers of the New 
Zealand Parliament so far as it restricted to trade between 
New Zealand and the Cook Islands. The Cook Islands are 
a dependency of New^ Zealand, and there can be little doubt 
that trade with them is coasting trade which can be regu- 
lated at pleasure by the Dominion Parliament. This follows 
whatever view be taken of the effect of s. 736 of the 
Merchant Shipping Act, 1894. On the other hand, it 
is a very different matter when the regulation of the 
wages of vessels trading with the Commonw’ealth is 
concerned. 

There is no real analogy betw^een the relations of New” 
Zealand and the Common w'ealth and the relations of the 
continent of Australia and Tasmania. Tasmania is a part 
of Australia, and trade betw'een the continent and Tasmania 
is unquestionably coasting trade. Similarly trade betw'een 
New Zealand and the Cook Islands is coasting trade, but 
trade between New^ Zealand and the Commonw’ealth cannot 
possibly be so called. 

Another mistake was made during the debate, in addition 
to the minor error of treating the Australian Navigation Bill 
as having been passed by the Parliament of the Common- 
wealth. 

No notice was taken of the fact that the powers of the 
Commonwealth are under the Constitution different from 
those of the Parliament of the Dominion. As has been 
pointed out above, this fact was also overlooked by the 
Supreme Court of the Dominion, and it seems clear that 
the point, which is by no means unimportant, has escaped 
the notice of the legal advisers of the Government in the 
Dominion. 

The proposed legislation would in the first place be ultra 
vires with regard to vessels which do not fall under the 
Commonwealth law. The Parliament of New Zealand has 
power to regulate the wages payable in the coasting trade, 
but it has no power to regulate wages payable otherwise than 
in the coasting trade. 
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If the Peninsular and Oriental Steamship Company engage 
in that trade they must pay coastal rates, but as long as 
they do not engage in that trade they caimot be forced to 
do so by New Zealand legislation. Strictly speaking, it is 
true New Zealand could legislate to provide that coastal rates 
should be paid while the vessel was within the three-mile 
limit, but such legislation would be of infinitesimal impor- 
tance and if not repugnant, as it probably would be, to 
s. 166 of the Act of 1894, could be evaded by the company 
with the greatest possible ease. 

Eurther,with regard to all ships whose first port of clearance 
and whose port of destination are in the Commonwealth, the 
Commonwealth law applies under s. 5 of the Commonwealth 
of Australia Oonstitviion Act, 1900, and it does not seem that 
the New Zealand Parliament can override the Commonwealth 
law, which thus has Imperial vahdity.^ Of course, if the 
term ‘ trading from New Zealand to the Commonwealth ’ 
is interpreted only to include vessels which are registered in 
New Zealand or in some sense are donoiciled there, no conflict 
might arise, but it is very doubtful whether New Zealand 
does not intend to regard the Huddart-Parker vessels as 
falling within its sphere of activity. 

More serious is the position with regard to s. 3 of the Bill, 
which is avowedly an attempt to exclude Asiatics from 
trading with New Zealand. It should, however, be noted 
that the attempt is not absolute ; that is to say, that no 
attempt is made to interfere with vessels maimed by Asiatics 
which merely trade with New Zealand or some other foreign 
country, or some British possession, and which do not trade 
from New Zealand to Austraha or the Cook Islands. It 
should be noted further that the legislation cannot be said 
to be ultra vires the Dominion Parliament, and that it 
therefore does not stand on the same footing as s. 2, the 
objections to which are legal as well as political. The 
d^rimination in s. 3 is directed by name against Asiatics, 
and is avowedly, by the admission of the Government in 

* It may seem reasonable that New Zealand should be accorded like 
powers with the Commonwealth as to merchant shipping. 
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Parliament, directed against Asiatics. It forms, therefore, a 
direct contradiction to the policy which has been consistently 
adopted against such discriminations, and it is not to be 
wondered at that the Imperial Government, during the 
discussion at the Imperial Conference of 1911, found itself 
unable to undertake to secure the royal assent to the Bill, 
which therefore cannot take effect.^ 

^ See FarL Pap., Cd. 5745, pp. 395 seq. ; below, Part Vllf, cliap. iii. 
For the limitation of the Commonwealth power of legislation as regards 
purely state shipping, see Ownpr-s oj S.S. Kalibia v, 11 0. L. R. 

689 ; above, pp. 86S-71. For the saving of the valMity of local navigation 
rules in harbours, &c., sct‘ 57 & 58 Viet <*. (>0, s. 421 : bdow, p. 1525, ii. 2. 



C'HAPTER VIII 

C0PYRIC4HT LEGISLATION 

The Imperial Copyright Act, 1842, included provision in 
s. 17 that no person, except the proprietor of the copyright 
or a person authorized by him, should import into the 
United Kingdom, or any part of the British Dominions, any 
printed book first composed or printed and published in the 
United Edngdom wherein there is copyright, and reprinted 
in any country or place out of the British Dominions, on the 
penalty of the seizure of the reprint by the Customs and the 
forfeiture of a sum of £10 and double the value of each copy 
for each offence. 

In the following year the Legislature of the Province of 
Canada passed a series of resolutions urging that the English 
Co'pyright Act had not increased the importation of English 
literature ; that the exclusion of American reprints, even if 
possible, would be undesirable as confining the colonists to 
the study of American works, which would weaken their 
attachment to British institutions ; that reprints were often 
sold, and that the law neither could be nor would be 
enforced. Nearly aU the other Legislatures of the North 
American Provinces followed suit, and in 1 845 the Legislature 
of Nova Scotia memorialized the Crown for a modification of 
the Act, basing their request on the same grounds as tlrose 
suggest^ by the Canadian Legislature. The representations 
of the Legislatures received sympathetic consideration from 
the Imperial Government, as will be seen from Earl Grey’s 
dispatch of November 5, 1846,^ and after fuU consideration by 
Her Majesty’s Government an Imperial Act was passed in 1847 
(10 & 1 1 Viet. c. 95), which authorized Her Majesty to suspend 

^ Farh Pa^hi C. 7783, p. 17. See also Provincial Legislation^ 1867-95, 
where much of the correspondence is reprinted, especially pp. 1281-1313 ; 
Quick and Garran, Constitution of Commonwealth^ pp. 694 seq. 
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by Order in Coiiucil the provisions of the Oopijrlghl Acf of 
1842, or of any other Acts, prohibiting the importation of 
foreign reprints of British copyright works as to any Colonies 
in which the Legislature made due provision for securing 
and protecting the rights of British authors. Under this Act 
laws were passed by all the North American Colonies in the 
years 1845-1850, were assented to, and Orders in Council 
were issued, and the question for the time remained in 
abeyance. On the event of federation, the Provincial Legis- 
lation was replaced by a Canadian Act of ISOS (c. 50), which 
Avas confirmed by an Order in Council of July 7, 1868. 

As a result of the legislation in question, reprints in 
America passed freely into Canada, but British copyright 
owners profited very little from the Act in question, as the 
duty actually collected on American reprints was extremely 
small. The Canadian publishers also complained that the 
effect of the Act of 1847 ivas to draw the whole of the business 
of providing cheap reprints into the hands of the United 
States publishers and printers. 

In the year 1867, four of the provinces of Canada were 
united in the Dominion, and the British North America Act, 
1867, s. 91 (23), specified copyright among the subjects which 
were to be within the exclusive legislative authority of the 
Parliament of Canada, as distinguished from the Legislatures 
of the Provinces. In the following year the Senate of 
Canada passed a resolution urging ‘ the justice and ex- 
pediency of extending the privileges granted by the Act of 
1847, so that, whenever reasonable provision and protection 
shall, m Her Majesty’s opinion, be secured to the authors, 
Colonial reprints of British copyright works shall be placed 
on the same footing as foreign reprints in Canada, by which 
means British authors will be more effectually protected in 
their rights and a material benefit will be conferred on the 
printing industiy of the Dominion \ This address was 
supported by the Finance Minister, who addressed a memo- 
randum to the Secretary of State on July 1, 1868, in w’^hicli 
he pointed out that the Canadian public were dependent 
for their supply of reprints on the United States, to the serious 
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injury of the British author, while if Canadian publishers, 
were allowed to reprint they would supply not only their 
own markets but part of the United States markets, to the 
great advantage of the author, as the royalty could be more 
easily and more effectually collected than the import duty. 
This was followed in 1869 by a formal proposal that Canadian 
publishers should be allowed to reprint the works of English 
authors without them consent on paying a royalty of 12| 
per cent, on the published price. 

It was objected to this proposal by the Imperial Govern- 
ment, among other things, that it was doubtful whether the 
royalty would be collected better than the import duty 
had been ; that the proposal would make English books 
cheaper in Canada than at home, thus making the British 
reader pay a monopoly price to let the Colonists have cheaper 
books ; that if the plan were feasible it would no doubt have 
been adopted by arrangements between the author and the 
Canadian publishers, and that the Imperial Copyright Con- 
ventions with foreign nations would have to be denounced 
if the proposal were allowed. 

The Canadian Government, however, did not accept the 
views of the Imperial Government, and they introduced 
and carried a Bill in 1872 which required reprinting in 
Canada within a month ; ^ if this were not done licences might 
be issued to Canadian publishers to reprint on payment of 
a royalty of 12| per cent., foreign reprints of such reprinted 
works being totally excluded. The Bill, which was reserved 
by the Governor-General, was vehemently opposed in 
England, and as a compromise the Imperial Government 
prepared a draft Bill which was sent in a circular dispatch to 
the Colonies on July 29, 1873. The Bill provided, in the 
case of books published in the Colonies, that they should be 
published in the United Kingdom within twenty days, and 
if this were not done the Judicial Committee of the Privy 
Council might issue a licence for their publication, and if not 
published in the United Kingdom within six months foreign 
reprints of books might be imported. In the case of books 
Farl. Pap,, H. C. 144, 1875, pp. 5-7^ 
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not published in a mannex* suitable for circulation in a Colony, 
any person might apply to a Court for a licence to replant 
on terms fixed by the Coixrt, and if it were not reproduced 
in such convenient form within six months after first publi- 
cation, foreign reprints might be introduced. 

The Canadian Government, however, objected to the 
proposed Act on the groimd of the procedure under it, and 
urged that the royal assent should be given to their own Act. 
Her Majesty’s Government, however, were unable to accept 
this proposal, and owing to the unwillingness of Canada to 
accept the draft Imperial Bill it was not proceeded with, 
but Lord Carnarvon, then Secretaiy of State for the Colonic.^, 
expressed his readiness to co-operate with the Dominion 
Government and the confident hope that a measure could 
be devised which, while preserving the rights of the owners 
of copyright works under the Imperial Act, would give effect 
to the views of the Canadian Government and Parliament. 

As a result of the discussion which followed upon Lord Car- 
narvon’s assurance, the Canadian Parliament passed, in 1875, 
a Copyright Act (c. 88) giving power to any person domiciled 
either in Canada or in any part of the British Dominions or in 
any country having a cop 3 night treaty with the United King- 
dom, to obtain copyright in Canada for twenty-eight years with 
a second term of fourteen years, the condition for obtaining 
such copjmght to be, that the book should be printed and 
published, or reprinted and republished in Canada. There 
was a saving in the Act for the importation of books lawfully 
printed in the United Kingdom. The Canadian copjright 
thus secured was, so far as it related to books first published 
in the United Kingdom, in addition to and concurrent with 
the copyright throughout the Queen’s Dominions existing 
by virtue of the Imperial Copyright Act of 1842. The prac- 
tical effect of the Canadian Act was to exclude during the term 
of Canadian copjnright foreign reprints of such books, if they 
obtained the benefit of the special Canadian copyright by 
being published and printed in Canada. The Canadian Act 
was confirmed by the Imperial Act of 1875 (38 & 39 Viet, 
c. 63), as doubts had arisen whether the Canadian Act was 
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not repugnant to the Order in Council of 1868 for the 
admission of foreign reprints into Canada. 

This Act is still in force in Canada as chapter 70 of the 
Revised Statutes of 1908. 

The position as it stood after the passing of this Act in 
1875 was that British authors possessed copj^right in Canada 
under the Imperial Act of 1842 ; that the introduction of 
foreign reprints into Canada was regulated under the 
authority of the Imperial Act of 1847 by local legislation 
in the Dominion, and that copyright in works produced in 
Canada was granted for Canada by the Canadian Act of 
1875. Foreign authors in certain cases (e. g. that of France) 
possessed copyrights in Canada by virtue of Orders in Council 
issued under Imperial Gofy right Acts of 1844, 1852, and 1875. 
On the other hand, works first published in Canada did not 
enjoy copyright in the United Kingdom. 

An important change took place in the position of the 
question of copyright in consequence of the International 
Convention signed at Berne on December 9, 1886, creating 
an International Union for the protection of literary and 
artistic works. The effect of the Convention was to secure to 
authors in any of the countries of the Union, or their lawful 
representatives in other countries of the Union, for their 
works, whether published in one of those countries or un- 
published, the rights which the respective laws of those 
countries granted or might thereafter grant to natives. The 
enjoyment of these rights was to be subject to the accomplish- 
ment of the conditions and formalities prescribed by law in 
the country of origin of the work, and was not to exceed in 
the other countries the term of protection granted in the 
country of origin. The Act was adopted by Order in 
Council of November 28, 1887. 

This Convention was accepted by the Governments of 
Canada and the Australasian Colonies. 

The treaty was the outcome of a Conference held at Berne 
in J884 and 1885, and when early in 1886 it was decided to 
pass a BiU to enable the Convention to be accepted by Her 
Majesty’s Government the Dominion Governments were 
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consulted and determined to accept the Convention ,, but 

in accepting the Convention Her ilajesty's Government 
reserved to Her Majesty the power of announcing at any time 
the separate denunciation of the Convention by any of the 
self-governing Colonies. 

The International Copyright Act, 1886, of the Imperial 
Parliament according^ contains ss. 8 and 9, which provide 
as follows : — 

8. (1) The Copyright Acts shall, subject to the pro\isions 
of this Act, apply to a literary or artistic w'ork first produced 
in a British possession in like manner as they apply to a work 
first produced in the United Kingdom ; 

Provided that — 

(a) the enactments respecting the registry of the copy- 
right in such work shall not apply if the law of such possession 
provides for the registration of such copyright ; and 

(b) where such work is a book the delivery to any persons 
or body of persons of a copy of any such work shall not be 
required. 

(2) Where a register of copyright in books is kept under 
the authority of the Government of a British possession, an 
extract from that register purporting to be certified as a true 
copy by the officer keeping it, and authenticated by the 
pubUc seal of the British possession, or by the official seal 
or the signature of the Governor of a British possession, or of 
a Colonial Secretary, or of some secretary or minister adminis- 
tering a department of the Government of a British possession, 
shall be admissible in evidence of the contents of that register, 
and aU Courts shall take judicial notice of every such seal or 
signature, and shall admit in evidence, without further proof, 
all documents authenticated by it, 

(3) VlTiere before the passing of this Act an Act or ordinance 
has been passed in any British possession respecting copyright 
in any literary or artistic w^orks, Her Majesty in Council may 
make an Order modifying the Copyright AcU and this Act, so 
far as they apply to such British possession, and to literary 
and artistic works first produced therein, in such manner as to 
Her Majesty in Council seems expedient. 

(4) Nothing in the Copyright Acts or this Act shall prevent 
the passing in a British possession of any Act or ordinance 
respecting the copyright within the limits of such possession 
of works first produced in that possession. 

9. Where it appears to Her Majesty expedient that an 
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Order iii Coimcil under the Iniernatioml Copyright Acts made 
after the passing of this Act as respects any foreign country 
should not apply to any British possession, it shall be lawful 
for Her Majesty by the same or any other Order in Council 
to declare that such Order and the International Copyright 
Acts and this Act shall not, and the same shall not, apply 
to such British possession, except so far as is necessary 
for preventiug any prejudice to any rights acquired pre- 
viously to the date of such Order : and the expressions 
in the said Acts relating to Her Majesty’s dominions shall 
be construed accordingly ; but save as provided by such 
declaration the said Acts and this Act shall apply to every 
British possession as if it were part of the United Kingdom* 

It will be seen that these sections extend to the author of 
a literary or artistic work first produced in any Colony copy- 
right throughout the Queen’s Dominions, and that it pre- 
serves the power of any British possession to legislate respect- 
ing copyright within that possession of works first produced 
in that possession. 

The effect of the Act, therefore, was that the author of a 
book first published in any part of the British Dominions had 
copjnright in the book throughout the British Dominions for 
the term allowed by English law, and the author of a book 
first published in any foreign country belonging to the Copy- 
right Union had copyright throughout the British Dominions 
for the same term or for any less term allowed by the law 
of the foreign country for copyright uhder that law. The 
Convention and the Act provided that the copyright is 
acquired automatically, so that any conditions as to printing 
or reprinting locally as a condition of obtaining copyright 
in a book first published in any country of the Copyright 
Union could not be imposed consistently with the Convention 
by any country which formed part of the Union. 

In 1889 the Canadian Parliament passed an Act (c. 29) 
dealing with copyright which provided that copyright could 
be obtained by any person domiciled in any part of Canada 
of the British possessions or any citizen of any country which 
had an International Copyright Treaty with the United 
Kingdom in which Canada was included. The term of 
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copyright was to be twenty-eight years, and the condition 
for obtaining copyright was that the work should be. before 
publication or production elsewhere or simultaneously with 
the first publication or production elsewhere, registered in 
the office of the Canadian Minister of Agriculture, and that 
such work should be printed and published or produced in 
Canada, or reprinted and republished or reproduced in Canada 
within one month after publication or production elsewhere 
If any person entitled to copyright did not take advantage 
of its provisions, any person domiciled in Canada might obtain 
from the JMinister of Agriculture a licence to print and publish 
or to produce the work, and a licence was to be granted to 
any applicant who agreed to pay the author a royalty of 10 
per cent, on the retail price of each coj)y or reproduction of 
the work. If a licence was issued under the Act , and evidence 
was adduced that the work was being printed and publislied 
or produced so as to meet the demands in Canada, the 
Governor-General might prohibit the importation of any 
copies of the work as long as the author’s copyright was in 
force. It was expressly provided, however, that nothing 
in the Act should be deemed to prohibit the importation 
from the United Kingdom of copies of works of which the 
copyright was still existing, and which were lawfully printed 
and published there, and the Act was not to apply to works 
for which copyright had been obtained in the United Kingdom 
or other country within the International Union before the 
coming into force of the Act. The Act was not to come into 
operation until a day had been fixed by proclamation of the 
Governor-General. 

The Governor-General forwarded the Act to the Secretary 
of State, together vdth a request from his ministers that steps 
should be taken to denounce the Convention of 1886 on 
behalf of the Dominion of Canada. The grounds on which 
the denimciation was asked for were that its provisions w^ere 
not in accordance with those of the Canadian Copyright Act 
of 1889 ; that it was not in accordance with the requirem<5nts 
of Canada, and that it was a limitation of the privileges of 
Canadian publishers conferred by the Canadian Copyright 
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Act of 1875. It was pointed out in a long report/ the 
substance of which %vere the old objections wdiich had been 
raised years before, that the Berne Convention had somewhat 
increased the causes of complaint w^hich had formerly existed 
by giving foreign authors an automatic copyright in Canada. 
The benefit conferred on Canadian authors was comparatively 
small, and the proximity of the United States demanded that 
Canada should be treated in a different way from any other 
Dominion. The Government of Canada were satisfied that 
their proposals in the Act of 1889 were adequate in the 
interests of the author, and they were prepared to submit 
regulations to secure the collection of the royalty contem- 
plated in the Act and its payment to the proper parties. 

The Minister of Justice also argued as to the validity of the 
Copyright Act as passed. He contended that the Act was 
not inconsistent with any Imperial legislation passed since 
the adoption of the British North America Act, 1867, except, 
of course, the Imperial Act of 1886, which had been applied 
to Canada by Order in Council. He contended that the grant 
of power to legislate as to copyright by the British North 
America Act was a grant of power to repeal previous Imperial 
legislation applicable to Canada. He admitted that the 
view taken by the Imperial Law Officers in 1874 was that 
the grant of power in the British North America Act was 
merely a grant of power to the Dominion Parliament as 
opposed to the Provincial Legislatures, &nd that it gave no 
greater power to the Dominion than the Provincial Legisla- 
tures had hitherto enjoyed. 

In replying on March 25, 1890, to the Governor-General’s 
dispatch, Lord Knutsford intimated that he was unable to 
authorize the Governor-General to issue a proclamation to 
bring the Act of 1889 into force.- He stated that he was 
advised by the Law Officers that the British North America 
Act did not authorize the Dominion Parhament to amend or 
repeal, as far as relates to Canada, an Imperial Act conferring 
privileges within Canada. He pointed out that similar 
adduce had been given by the Law Officers in 1871 and 1874, 

^ Farl Pap., C. 7783, pp. 4-9. * Ibid., pp. 12, 13. 
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and in 1875, and that the advice was in harmony with the 
judgement of two judges in the case of Smiles Beljord} 
He also pointed out two provisions in the Act to which special 
exception was taken by the proprietors of copyright in Eng- 
land. In the first place, under the Canadian Copyright Act 
of 1875 no limitation of time for printing and publishing 
or reprinting and republishing in Canada was imposed, while 
the new Act allowed only one month, and in the great majority 
of cases it would practically be impossible to make the 
necessary arrangements within that time. Secondly, strong 
objection was felt to the provision empowering the grant, of 
licences to print and publish works for which eopyj’ight 
might have been obtained. The Secretary of State admitted 
that the Royal Commissioners on Copyright in their Report 
of 1878 had recommended such grants ' in case no adequate 
provision were made by republication in the Colony or 
otherwise within a reasonable time after publication else- 
where for a supply of the work sufficient for general sale and 
circulation in the Colony but the conditions which in the 
view of the Commissioners seemed reasonable as conditions 
precedent to the granting of such licences had hardly had 
effect given to them in the Act. He added that it was not 
proposed to denounce the Convention of 1886 on behalf of 
Canada for the present, as Her Majesty’s Government were 
not able to concur in the issue of a proclamation to bring 
the Act of 1889 into force. He suggested that it might be 
better to leave the law as it stood pending the determination 
of the question of legislation on copyright which was imder 
consideration in the United States and any negotiations 
consequent thereon between Her Majesty’s Government and 
the United States. 

Negotiations with the United States eventuated in 1891 - in 
the passing of an Act in the United States which provided 
for the grant of American copyright in a book to the author, 
being a citizen or subject of a foreign state or nation, on 
condition that two printed copies of the book printed from 
type set within the limits of the United States must be 
^ 1 0. A. R, 436. " See Pari. Pap., C. 6425. 
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delivered or deposited in accordance with the requirements 
of the Act on or before the publication of the book. S. 13 
of the Act provided that the Act was only to apply to a 
citizen or subject of a foreign state or nation : 

(a) If such foreign state or nation permits to citizens of 
the United States of America the benefit of copyright on 
substantially the same basis as to its own citizens ; or 

(5) When such foreign state or nation is party to an 
international agreement which provides for reciprocity in 
the grantiug of copyright, by the terms of which agree- 
ment the United States may, at its pleasure, become a party 
to the agreement. 

In reply to an inquiry from the United States Minister, 
Mr. Lincoln, the Marquess of Salisbury, on June 16, 1891, 
wrote as foUows : — 

Her Majesty’s Government are advised that, under existing 
English law, an alien by first publication in any part of Her 
Majesty’s dominions can obtain the benefit of English copy- 
right, and that contemporaneous publication in a foreign 
country does not prevent the author from obtaining English 
copyright ; 

That residence in some part of Her Majesty’s dominions 
is not a necessary condition to an alien obtaining copyright 
under the English copyright law ; and 

That the law of copyright in force in all British possessions 
permits to citizens of the United States of America the benefit 
of copyright on substantially the same basis as to British 
subjects. 

On July 1, 1891, the President of the United States pro- 
claimed that the first of the conditions specified in s. 13 of 
the Act of Congress was f ulfill ed in respect to the citizens or 
subjects of (amongst other countries) Great Britain. 

The passuig of the United vStates law and the grant of 
copyright to English authors m accordance with its terms 
were regarded in England as a matter of the greatest impor- 
tance. On the other hand, the result with regard to Canada 
was, in the opinion of the Canadian Government, to increase 
the disadvantages of their position, inasmuch as, imder the 
law of the United States, Canadian authors would obtain 
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copyright in the United States only on condition of setting 
up their works in tj^e ^rithin the limits of that country, 
while an American author would automatically obtain copy- 
right in Canada by publishing merely in the United Kingdom. 

In view of the complicated position of affans the Imperial 
Government appointed a Departmental Committee repre- 
senting the Colonial Office, the Foreign Office, the Board of 
Trade, and the Office of the Parliamentary Comisel , to consider 
the Canadian Copyright Act of 1889. In their report^ the 
Committee pointed out that the Canadian Act was incon- 
sistent with the Berne Convention, as the Canadian Govern- 
ment recognized, and that if Canada withdrew from the 
Berne Convention the Act of ISbO would also cease to apply 
to Canada, and Canadian authors would cease to liave copy- 
right in the United Eongdom or in any other part of the 
British Dominions except Canada ; and the author of a 
book first published in any other part of the British Domi- 
nions (except the United Kingdom) or in any foreign country 
belonging to the Copyright Union would cease to have copy- 
right in Canada. They recognized that if Canada pressed 
for withdrawal from the Union her request could not well be 
refused, but this step would be a matter for much regret, 
since it would strike a serious blow at the policy of Inter- 
national and Imperial copyright, and would be a retrograde 
measure that would condemn Canada to a policy of isolation 
and of antagonism to the communities of civilized states 
which had become parties to the Treaty of Berne. More- 
over, the withdrawal of Canada from the terms of the Act 
would seriously affect, for example, Australian authors. 

The Committee considered that the Canadian legislation 
was, to some extent, hardly consistent wdth the assurance 
given by Her Majesty’s Government to the C^overnment of 
the United States of America, They suggested that the 
Canadian Act of 1875 was no longer necessary and might be 
withdrawn. The Imperial Act of 1886 gave cop 3 ?Tight ^to 
books first published in any part of the Queen's Dominions, 
and the Act of 1875 was no longer, therefore, essential. 

^ Parh Pap»t 0. 7783, pp, 43-56. 
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The Committee held that the Canadian Act of 1889 was 
inconsistent with Imperial legislation and wotdd therefore 
require to be confirmed by an Imperial Act, but they were 
not prepared to recommend that it should be so confirmed 
in its present form. They urged that a Bill for the purpose 
could hardly be passed through the Imperial Parliament, as 
it would be inconsistent with the policy of making cop3mght 
independent of the place of printing, which Her Majesty’s 
Government had for many years been urging the United 
States to adopt ; it would impair the rights in Canada of 
British authors, by whom the Canadian market was princi- 
paUy supplied, and it would be at least open to the charge of 
being inconsistent with the declaration made m 1891 to the 
United States, on the faith of which the United States had 
admitted British authors to the benefit of their copyright law^ 

The Committee considered that the Canadian reader had 
no grounds for complaint under the existing arrangements, 
as it could not matter to him, as a reader, whether the 
reprints which he used were produced in Canada or in the 
United States. Canadian authors could only suffer from 
the isolation of Canada in copyright matters. No doubt 
the Canadian publishers and printers felt severely the com- 
petition of rivals in the United States, but it was doubtful 
whether the Berne Convention had augmented the difficul- 
ties, for even before the Convention countries like France, 
which had copyright treaties with the United Kingdom, were 
entitled imder those treaties and the International Go'pyright 
Acts to copyright in Canada. The arrangement with the 
United States was not such as to increase the inducement to 
American publishers to reprint British books, and the real 
grievance of the Canadian publishers was that they were 
undersold by competitors who had the advantage of a larger 
capital and a larger market, and in whose favour protective 
legislation was enforced against their weaker rivals. 

The Committee recognized that the present state of the 
Canadian law was imsatisfaotory, and they suggested that on 
proof of a book first published in the United Kingdom and 
by such publication having copyright in Canada not being 
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produced within a reasonable time either in the United 
Kingdom or in Canada at such a price as to meet the Cana- 
dian demand, there should be power to grant a licence tor 
its publication in Canada on the terms of paying a royalty to 
the copyright authors. But more precautions should ])e 
taken than was done by the Act of 1889 to secure the interests 
of authors. Twelve months might be allowed as a reason- 
able time for cheap reproduction, and during this period the 
Imperial Copyright should remain unimpaired. The amount 
of the royalty might, perhaps, be 15 per cent., and should b(' 
levied by means of a stamp on each copy, and if uustainp<nl 
books were offered for sale they should be lial)le to seizure. 
If this were done and licences could be granted for reprintinLC 
British copyright books, either the foreign reprints Act of 
1847 should cease to apply to Canada or Canada should, in 
accordance with the recommendations of the Copyright 
Commission, make better provision for securing to the 
authors of copyright works the payment of duty on such 
foreign reprints as should be stni admitted into the 
Colony. 

The report of this Committee was transmitted to the 
Government of Canada in a dispatch of June 30, 1892, with 
a request that the whole subject should be reconsidered by 
the Dominion Government in the light thrown upon it 
by the researches of the Committee.^ The reply ^ to this dis- 
patch was sent by Lord Aberdeen on February 10, 1894, m 
which it was stated that nothing in the Report w^as likely to 
change the opinion of the Canadian Ministry, that notice 
should be given with the least possible delay of the with- 
drawal of Canada from the Berne Convention. The Ministry 
reminded the Governor-General that Canada had been 
repeatedly assured that her continuance in any treaty 
arrangement of this kind would be subject to her desire to 
withdraw at any time on giving the required notice. In a 
later dispatch of February 20, 1894,^ a detailed reply wa? 
given to the report of the Departmental Committee. The 

‘ Pari Pap., C. 7783, p. 60. “ Ibid., p. 64. 

» Ibid., pp. 66-77. 
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Minister of Justice eiiipliasized the fact that the Parliament 
of Canada was strongly in favour of the policy of the Canadian 
Government. He urged that the arrangement made with 
the United States w^as merely a statement by the Foreign 
Secretary of the existing law of copyright in the Empire, and 
was not an undertaking that that law would never be altered. 
It was pointed out that the result of the arrangement was 
that Canada had become more than ever a market for 
American reprints, to the detriment of publishers in Canada. 
There was not the slightest prospect of the United States 
altering their fixed policy of insisting on reprinting in that 
country. Moreover, was it intended that the rights of British 
copyright holders w'ere to continue to be set up as a bar to 
the rights of the Canadian people and the Canadian Parlia- 
ment, when it had been repeatedly recognized that the exis- 
tence of that privilege had become a grievance in Canada 
and assurances had been given that the grievances would be 
redressed ? The Minister of Justice was unable to agree with 
the views of the Committee as to the position of Canadian 
readers and authors, and he could not accept the practical 
suggestions made by the Committee for the granting of 
licences on the conditions laid down by them. He declined, 
moreover, to discuss the constitutional right of Canada to 
pass the Act of 1889, regarding it as beyond doubt. 

In a further dispatch of March 30, 1894,^ Lord Aberdeen 
forwarded a minute from his ministers stating that it was 
no longer intended to collect the duty of 12-| per cent, 
imposed on foreign reprints of British copyright works for 
the benefit of copyright holders, in view of the changes which 
were expected to be made in the Imperial Copyright Laws 
in so far as they apply to Canada. In reply to this dispatch ^ 
the Governor-General was asked whether his ministers had 
considered what would be the effect ® of the second section of 

^ Pari, Pap,, C. 7783, p. 78. “ Ibid., p. 81. 

® This referred to the fact that on the lapsing of the duty the Order in 
Council of July 7, 1868, suspending the operation of the Imperial Act of 
1842, ceased to have effect, and the importation of foreign reprints into 
CVinada was legally impossible. See below, pp. 1233, 1234. 
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the Colonial Laws ValifUttj Act, iij>on the pro 2 )o^aL 

but that inquiry war^ not answered. 

The situation, however, became less acute after the deat’n 
of the Minister of Justice, Six’ John Thompson, who had 
pressed the question on the constitutional ground. 

In 1900 a compromise was effected and the assent of the 
CroTO was given to an amending Act passed by the Canadian 
Parliament (63 & 64 Viet. c. 25h Thi‘< Act provides that if 
a book as to which there is subsisting copjTight under the 
Canadian legislation has been first lawfully published in any 
part of the British Dominions other than Canada, and if it 
is proved to the satisfaction of the Minister of Agriculture 
that the owner of the copyright so subsisting and of tlu* 
copyright acquired by such publication has granted a licence 
to reproduce in Canada an edition or editions of such book 
designed for sale in Canada, the Minister may prohibit the 
importation into Canada of any copies of the book printed 
elsewhere. The Act is still in force as part of c. 70. 

In the meantime the question of consolidating the Imperial 
Copyright Law became more and more pressing. An 
additional Convention was signed at Paris in 1896, and several 
attempts were made on behalf of the representatives of 
authors in the United Kingdom to obtain the concuiTence of 
Canada in Imperial legislation on the subject, Mr. Hall 
Caine visited Canada in 1895 and Mr. Thring paid it a visit 
in 1899, but in neither case was any final result obtained, 
although the views of British authors were very fully repre- 
sented to the Government of Canada, which gave them 
a sympathetic hearing, and Mr. Mills discussed the whole 
question with Mr. Chamberlain in 1901. 

Bills to consolidate the Copyright Law' w'ere introduced into 
the Imperial Parliament by private members in 1898, 1899. 
and 1900, but none of these Bills passed. Shortly after, the 
question of the constitutional position of Canada with regard 
to copyright was raised, but not settled, in the Courts.^ The 
Imperial Book Company of Toronto imported into Canada 
reprints of the Encyclopaedia Britannka, ninth edition, and 
^ 21 T. L. R. 540. 

1:2 
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Messrs. Adam & Charles Black and the Clark Company, 
Limited, brought an action against them on September 18, 
1901, in the High Court of Ontario, claiming that they were 
infringing their copyright in the work by importing into 
Canada reprints of the Encyclopaedia Britannica printed in 
the United States. It was urged on behalf of the Imperial 
Book Company that there was no sufficient registration of 
the work at Stationers’ Hall, and that the notice in writing 
required by s. 152 of the Imperial Customs Consolidation Act, 
1876, to be given to the Commissioners of Customs in Canada 
when an author desired to secure that reprints of his work 
should not be imported, had not been correctly given. They 
also contended that, since the passing of the British North 
America Act, 1867, the Parliament of Canada had had 
authority to legislate for Canada in regard to copyright and 
to override the Imperial Acts prior to 1867, and that the 
respondents had not complied with the requirement of the 
Canadian Statutes, and that accordingly they were not 
entitled to relief. 

The action was tried at Toronto on September 3, 1902, 
by Mr. Justice Street, who dismissed the claim with costs, 
on the ground that the notice given by the plaintiff to the 
Commissioners of Customs under s. 152 of the Gusto^ns 
Consolidation Act, 1876, was defective in that the date of 
the expiration of the copyright was incorrectly stated. The 
plaintiff, hoAvever, subsequently obtained leave to re-argue 
the case, and on January 26, 1903, Mr. Justice Street delivered 
a second judgement giving judgement in favour of the 
plaintiff, restraining the Imperial Book Company from 
importing and selling the Encyclopaedia, and directing the 
delivery up of unsold copies and an account of profits. In 
his judgement Mr. Justice Street decided that s. 152 of the 
Imperial Customs Consolidation Act, 1876, had never been 
in force in Canada because of s. 151 of the same Act, which 
ppvided that the Imperial Customs Act should extend to 
and be of full force in the several British possessions abroad 
except when any possession had made entire provision for 

^ 5 0. R. 184. 
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the management and regulation of it,-? Customs. As Canada 
had done this, s. 152 could not apply to it. 

On the other hand, he held that s. 17 of the Imperial 
Copyright Act, 1842, which prohibits anj’ person, not being 
the proprietor of the copjTight or some person authorized 
by him, from importing into any part of the British dominions 
any book first composed or written or printed and published 
ill any part of the United Kingdom and reprinted in any 
country or place wheresoever out of the British dominions, 
was in force in Canada. 

From ill*. Justice Street's second judgement the petitioners 
appealed to the Court of Appeal for Ontario and the appeal 
was dismissed by a majority.^ The petitioners next appealed 
to the Supreme Court of Canada, which unanimouslvs on 
Januaiy 31, 1905, dismissed the appeal with eo^ts.- ili*. 
Justice Sedgewick, in delivering judgement, said : — 

We are unanimously of opinion that the conclusion at 
which the majority of the Court of Appeal arrived is the cor- 
rect one and that the appeal should be dismissed with costs. 
In so deciding, how^ever, w^e wish to state that w’e express 
no opinion one w'ay or the other upon the question as to 
whether S^nilCfS v. Belford w’as rightly decided. 

The defendants asked the Privy Council for special leave 
to appeal, on the grounds that the decision of the Canadian 
Court that s. 152 of the Cudoms Consolidatioti Act, 1876, 
was not in force in Canada w^as w’rong and should be reversed, 
or if that decision ivere correct, s. 17 of the Imperial Copyright 
Act, 1842, had been repealed by Canadian legislation. The 
Privy Council, how^ever, declined to grant special leave to 
appeal, and it may therefore be assumed that they regarded 
the decision as substantially correct. 

It will be seen that the judgement in this case assumes that 
the Order in Council w'hich w’as made luider the Imperial Act 
of 1847, and under which the prohibition of the importation 
of foreign reprints into Canada was suspended so long as 
provision was made by Canadian legislation for the levying 

“ Imperial Book Co. v. Black, 35 S. C. R. 488. 


‘ 8 0. A. R. 9. 
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of a duty on the reprints for the benefit of English Copyright 
omiers, had ceased to have effect when the Canadian Parlia- 
ment repealed the section of their Customs Act imposing the 
duty, and that therefore s. 17 of the Imperial Act of 1842 
still remains in force in Canada. 

This case leaves it still doubtful wiiether or not the 
Canadian Courts would hold in a suitable case that the 
power of legislation given by the British North America 
Act, 1867, with regard to copyright, is sufficient to override 
the terms of an Imperial Act prior to that date and applying 
to the Dominion. 

It should be noted that the Imperial protection for Avorks 
of art is probably limited to the United Kingdom. It has 
been decided as to paintings, drawings, and photographs in 
the case of Graves v. Oorrie ^ that the Fine Arts Copyright 
Act does not apply beyond the United Kingdom. The 
same rule would probably apply to works of engraving 
and sculpture, so that the only provision that is made 
for them beyond the United Kingdom is that made by 
Colonial Law. On the other hand, any literary or artistic 
work first produced in a British possession obtains copy- 
right in the United Kingdom under s. 8 of the International 
Copyright Act, 1886. 

A new importance Avas given to the matter by the revision 
of the International Copyright Convention, carried out by 
the International Conference held at Berlin in October and 
November 1908. 

The revised Convention, which was signed ad referendum 
by the British delegates on behalf of His Majesty’s Govern- 
ment, embodied certain alterations Avhich could not be 
put into force in the British Empire without a change in the 
existing law. The revised Convention was examined, from 
the point of view of the interests of the United Kingdom, by 
a strong Departmental Committee, presided over by Lord 
Gorell, which reported in December 1909 substantially in 
favour of the ratification of the Convention.^ Before, how- 
ever, any action could be taken to carry out the recommenda- 
‘ [190aj A, a 400. - rarl. Pap.. Cd. 4070, 5051. 
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tion?^ of the Committee it waj? necesHtUT to a'icertain the 
views of the otlier ])art^ of the Empire. 

A Conference of reproentatives of all the self-goveniing 
Dominions, convened a.*- a subsidiary Conference of the 
Imperial Conference, and comprising also a representative 
of the India Oifice, accordingly met to consider in what 
manner the existing imiformity of the law on copyright could 
best be maintained, and in what respects the existing law 
should be modified, the basis for discussion being the revised 
Copyright Convention. 

The following resolutions were arrived at as to an Imperial 
Copyright Law : — 

2. — (ft) The Conference recognizes the urgent need of 
a new and uniform law of copyright throughout the Empire, 
and recommends that an Act dealing with all tlie essentials 
of Imperial Copja’iglit Law should be passed by the Imperial 
Parliament, and that this Act. except such of its provisions 
as are expressly restricted to the United Kingdom, should 
be expressed to extend to all the British possessions : Pro- 
vided that the Act shall not extend to a self-governing 
Dominion unless declared bj" the Legislature of that 
Dominion to be in force therein, either without any modifi- 
cations or additions, or with such modifications and additions 
relating exclusively to procedure and remedies as may ()e 
enacted by such Legislature. 

(6) Any self-governing Dominion which adopts the new Act 
should be at liberty subsequently to mthdraw from the Act, 
and for that purpose to repeal it so far as it is operative in 
that Dominion, subject always to treaty obligations and 
respect for existing rights. 

(c) Where a self-governing Dominion has passed legislation 
substantially identical with the new Imperial Act, except 
for the omission of any provisions which are expressly 
restricted to the United Kingdom, or for such modifications 
as are verbal only, or are necessary to adapt the Act to the 
circumstances of the Dominion, or relate exclusively to pro- 
cedure or remedies or to works first published within or the 
authors whereof are resident in the Dominion, the Dominion 
should, for the purposes of the rights conferred by the Act, 
be treated as if it were a Dominion to which the Act 
extends. 

(d) A self-governing Dominion which neither adopts the 
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Imperial Act nor passes substantially identical legislation, 
should not enjoy in other parts of the Empire any rights 
except such as may be conferred by Order in Council, or, 
within a self-governing Dominion, by Order of the Governor 
in Council. 

(e) The Legislature of any British possession (whether 
a self-governing Dominion or not) to which the new Imperial 
Act extends, should have power to modify or add to any of 
its provisions in its application to the Possession ; but, 
except so far as such modifications and additions relate to 
procedure and remedies, they should apply only to works 
the authors whereof are resident in the Possession and to 
works first published therein. 

Repeal of existing Copyright Acts 

3. The Conference is of opinion that as from the date on 
which the new Imperial Act takes effect, the existing Imperial 
Copyright Acts should be repealed so far as regards the ])arts 
of the Empire to which the new Act extends. In any self- 
governing Dominion to which the now 1 ni[)erial Act docs not 
extend the existing Imperial Acts should, so fa.r as they are 
operative in that Dominion, continue in force until 1 ‘epealod 
by the Legislature of that Dominion. 

Iniernatioiial Copyright 

4. — (a) The Conference is of opinion that, save in so far 
as it may bo extended by Orders in Council, copyright under 
the new Imperial Act should subsist only in works of which 
the author is a British subject, or is bona fide resident in one 
of the parts of the British Empire to which the Act extends ; 
and that copyright should cease if the work be first published 
elsewhere than in such parts of the Empire. 

(b) The Conference is of opinion that, if possible, it should 
be made clear on ratification that the obligations imposed 
by the Convention on the British Empire should relate solely 
to works the authors of which are subjects or edtizens of a 
country of the Union, or bona fide resident therein ; and 
that in any case it is essential that the above reservation 
should be made in regard to any self-governing Dominion 
which so desires. 

5. His Majesty should have power to direct by Order in 
Council that the benefits of the new Imperial Act, or any 
part thereof, shall be granted, with or without conditions, to 
the works of authors, being subjects or citizens of or residents 
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in a foreign country, and to works first published in that 
country, conditionally on the foreign country in question 
making proper provision for the protection of British subjects 
entitled to copyright : provided that Orders granting the 
benefits of the Act to a foreign country within any self- 
governing Dominion should be made by the G-ovemor in 
Council of that Dominion. 

A Bill to effect this result was introduced into the House 
of Commons in 1911, was extensively amended and sent 
to the Lords, but the principle of colonial autonomy was 
respected. Meanwhile a Canadian Bill was allowed to stand 
over in 1911 for the passing of the Imperial Act.^ 

^ See Part Pap,. Cd. 5272. In the other Colonies copyright legislation 
deals only with works first published there, as it is of course open to any 
legislature to do ; see the Australian Act, !No. 25 of 1905 : !New Zealand 
Act, No. 29, 1908. In Newfoundland an Act of 1888 (c. 20) w'as refused 
the royal assent as being passed in too wide terms, but an Act of 1890 
(e. 19) became law [Provincial Legislation, 1807-95, p. 1290). h:ee Consul, 
1892, cc. 110, 111. The Union will no doulit legislate after the 
Imperial Act is passed. 



CHAPTER IX 

DIVORCE AND STATUS 

Questions of marriage degrees and of divorce have arisc‘n 
chiefly in the case of the Australian Colonies, probably be- 
cause there only has there been no body of opinion suffi- 
ciently strong to prevent the matter becoming the subject, 
of advanced legislation. Such legislation was rendei‘ed im- 
possible once and for all in Canada since 1867, and the date 
of admission of the Provinces of British Columbia and Prince 
Edward Island, by the transfer to the Dominion of the sole 
jDOwer of legislating upon this topic, and the existence of 
the Roman Catholic population of Quebec and elsewhere in 
the Dominion. Newfoundland, with a large C^alholic*. popu- 
lation, is in like case. In Victoria a Bill to amend the law 
of divorce was not assented to in 1860, but the measure 
became law in 1864.^ In 1877 and 1879 Bills as to divorce 
reserved in New South Wales were not assented to, but an 
Act of 1881 (No. 31) became law. In 1887 a still more im- 
portant Bill came forward from that Colony. Ihc Bill did 
not receive the royal assent, but the dispatch of January 27, 
1888,^ which intimaled that it had not been found [)ossible 
for the time being to advise the issue of an Order in ( V)uncil 
confirming the Act, laid down certain matters as suitable 
for further discussion in the Colony before a final decision 
as to the Act was arrived at. Tlu^ first matter nieniionod 
in that dispatch was the smallness of the majority by 
which the Bill had passed one of the Houses of Parliament, 
the Legislative Council ; this was thought to show that 
the measure might not be really wanted by the people, 
and that further consideration might bo desired. The 
second observation was that the measure would be very 

^ Pari. Pap.f H. C. 196, 1894, pp. 8, 9. 

“ SiiiiimarizecI in Pari. Pap., 0. 0006. See also Dilke, Problems of 
Greater Britain, ii. 282, p. 7 ; and for the laws, Pari. Pap,, JH. Cl 144, J45, 
1894 ; Cd. 1785 ; New South Wales Debates, xxv. 260, 1079, 1605 ; Victoria, 
Ixii. 314, 827. 
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inconvenient if it were to be adopted as law in one part of 
Australia only, and thus cause one Colony to liave more 
simple divorce laws than anj’- of the rest ; and the third laid 
it doAvn that the basis of divorce should be domicile, other- 
wi^e there would be the hopeless result that in various parts 
of the Empire there would be persons %vho were in some 
places lawfully married, in others not . and the matter was still 
worse if second marriages were formed by divorced persons.^ 
In 1890, however, the Victorian Act of 1889 regarding 
divorce was accorded the royal assent by Order in Council of 
March 21. The causes laid down for divorce were habitual 
drunkenness coupled with failure to support for three years, 
or with cruelty on the husband’s part, or drunkenness with 
neglect of domestic duties on the wife’s part, or desertion 
for three years ; and after three years’ imprisonment a peti- 
tion could be presented if the respondent had still a com- 
muted sentence for a capital crime to face, or a sentence of 
at least seven years’ penal servitude ; a petition was possible 
if within the preceding year the respondent had murderously 
assaulted the petitioner, and in the case of the wife because 
of adultery either in the conjugal residence or coupled with 
circumstances of aggravation or of a repeated act of adultery : 
of all these new causes of divorce there was only one, the last, 
which was then law' in Australia, being that adoj)ted in the 
New South Wales Act of 1881. These causes of divorce 
were only open to persons bo 7 ici fide domiciled in the Colony 
for tw'o years and upw'ards before the bringing of the petition, 
but for the purposes of the w'ord domicile a deserted wdfe 
wdio w'as domiciled in the Colony at the time of her desertion 
w'as included, and such a wife was to be deemed to retain her 
Victorian domicile notwithstanding a change of domicile 
on the part of her husband. But no persons should be 
entitled to petition for divorce who had resorted to the 
Colony for that purpose only.^ 

^ Of. Quick and Garran, Constitution of Coni7nonwealthf p. 610, Clark, 
Australian Constitutional Law, pp. 98, 99, hold that under s. 118 of the 
Constitution a divorce in one state is valid in every other, but this is not 
sound law, for the contrary has now been held in the United vStatos. 

- Act No. HOG, s. 71. 
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The Secretary of State approved the Bill in a dispatch of 
February 20, 1890. He pointed out that in this case, as 
distinct from the New South Wales case, the Bill was passed 
after a general election at which the Bill had been brought 
prominently before some of the constituencies, and that its 
general acceptance throughout Australia was shown by 
similar Bills brought into the Parliaments of New South Wales 
and South Australia, and by the action of all the Australian 
Agents-General, who had called upon him and made represen- 
tations to him of the will of the people of Australia. The 
third condition mentioned in the New South Wales dispatch 
was fulfilled by the adoption of the principle of domicile, and 
he laid stress on the fact that he understood from the Agents- 
General that the addition of the words ‘ for two years or 
upwards ’, was not intended to limit the effect of the word 
domicile, but merely to require the further condition that the 
domicile was bona fide domicile. 

The Now South Wales Parliamoit accordingly re-enacted 
the Bill of 1 887 with amendments, and it became law as No. 
37 of 1892, and smee then the Colonics of Australia have freely 
legislated on the subject of divorce on the principles laid down, 
viz. the adoption of divorce as resting on domicile, with, how- 
ever, the exception of the deserted wifo,^ and giving divorce 
for such causes as they deem desirable witliout refcreuco to 
the backward condition of English law on the topic. But 
Queensland, South and Westci-n Australia, and Tasmania 
still follow the English law. 

It is, however, somewhat doubtful if the harmony of 
legislation is any longer maintained. The Now South Wales 
Act No. 14 of 1899 presents a curious series of alternative 
possibilities : any husband may petition under s. 12 in the 

' This pi'inuiylo also apx>lios iu Natal under Law No. J8 o£ ISO! ; seo 
Tliamas v. Thomas, 23 N. L. R. 38 ; WrvjM v. Wmjht, 27 N. L. R. (Wl ; 
Sandberg v. Sandberg, 27 N. L. R. 684. Otliorwiso the Natal rule is stilot ; 
see Steer v. Steer, 16 N. L. R. 237 ; Friedman v. Friedman, 23 N. L. R. 26 ; 
Lea V. Lea, ibid., 91 ; Etheridge v. Etheridge, ibid., 180 ; Laughlcn v. 
LaugUen, 26 N. L. R. 230. Contra, Thwrgood v. Thurgood, 17 N. L. R. 49, 
and of. Mason v. Mason, 4 E. D. C. 330, whore a vagabundus is declared 
unable to change his wife’s domicile. 
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case of adultery by his wife ; by s. 13 any husband who has 
been domiciled in New South Wales for three years can 
obtain divorce on certain grounds similar to those mentioned 
in the case of the Victorian Act of 1889. In this case the 
distinction might be between any husband domiciled and 
any husband domiciled for three years, though there is 
reason to think, and the head-notes to the sections adopt the 
jyiew, that the term ' any husband ’ is meant to cover any 
and every case. But the reading of ss. 14-16 is decisive ; 
for the distinction there is between any wife, and any wife 
whose husband is domiciled in New South Wales, and any 
wife domiciled in the Colony at the institution of the suit 
for three years, always provided that she did not resort 
thither to obtain a divorce. It is also provided that no wife 
who was domiciled in the Colony when the desertion com- 
menced shall be deemed to have lost her domicile by reason 
of her husband having obtamed a foreign domicile since he 
deserted her. In the case of New Zealand divorce jurisdiction 
is given in case of domicile for two years, with the usual 
saving of a married woman whose domicile is changed by her 
husband’s action after desertion, but in addition any wife may 
claim under s. 23 of the Act No. 18 of 1904 on certain grounds, 
and it is again doubtful whether the term is to mean any 
wife domiciled, or any wife whatever. Another provision 
in that Act may be mentioned as having in effect introduced 
divorce by consent into New Zealand ; the law, as amended 
in 1898, allowed the failure to obey an order for the restitu- 
tion of conjugal rights to serve as the basis of a divorce 
for desertion ; accordingly, by collusion two parties could 
bring about the granting of a suit for restitution, and they 
then could proceed to petition on the grounds of desertion ; 
this led in 1907 to the passing of an amending Act (No. 78) to 
remove the difl&culty, which was felt to be very undesirable.^ 
In Papua an Ordinance of 1910 regulates divorce ; it follows 
the lines of the Imperial Act of 1857, and it would no doubt 

^ See New Zealand Parliamentary Debates, 1907, cxlii. 845 seq., 926 seq., 
968 seq. The same abuse is possible under New South Wales Act No. 14 
of 1899, s. 11. 
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be held by the Commonwealth High Court to bo applioabio 
only to domiciled persons.^ 

The position adopted by the Courts in the United Kingdom 
now appears to be definitely based on the view that domicile 
is essential as a basis of divorce jurisdiction. Tlxe case o£ 
the compulsory and artificial change of domicile through 
desertion has been considered, and it seems that judicial 
opinion is definitely against admitting even this exception 
to the general rule. In the case of Deck v. Deek ^ the Court 
was apparently in favour of the exercise of jurisdiction in 
this case, and in Armytage v. Armytage ® in 1898, the President 
of the Probate, Admiralty, and Divorce Division, expressed 
the opinion in favour of the exercise of jurisdiction in such 
cases. But since that date judicial opinion, with some 
hesitation, seems to have gone the other way.^^ 

On the other hand, it is certain lhat not only ]>y law, 
as laid down in the Acts referred to, liave Colonial Parlia- 
ments claimed a right to grant divorce in certain (*.as(>s 
without domicile, but what they luive claimed in tlu'- 
case of a deserted wife is actually what had been asserted 
in several cases to be law independently of any h^gal 
enactment. 

It was so decided in the case of Ryley v. Ryley^ in Now 
Zealand, and in the Victoria case of Iloamie v. Ifoamie it 
was held that the Court of Victoria had j iirisdicition to d issolvi^* 
a marriage celebrated in Victoria between a Avoitian there 
domiciled and a foreigner who had not al)andonod his 
domicile of origin, even though the foreigner might be 
resident and domiciled in his own country at the commence- 
ment of the suit. Apparently in Ripper v. Ripi^er the West. 

' Parker v. Parker, 5 (J. L. R. (591, airnniin^ 7 S. R. (N. >S. W.) 384. 

' 2 Sw. & Tr. 90. “ | 1898] P. 178. 

^ Dicey, Oonjlkt of Lawsf' pp. 2G1-4-, however, tiupporlH the view that 
it is allowable in the light of recent English decisions ; see Le Memvrkr v. 
he Mesurkr [1895], A. 0. 517 ; Ogden v. Ogden [1908] P. 4G. 

® 4 J. R. (N. S.) 0. A. 50. Of, Ar^mtrongY, Armstrong ^ IJ N. Z. L. R, 201. 

® G V. L. R, (I. P. & M.) 113. in Parker v. Parker, 5 0. L* R. GO 1, the 
general rule of domicile is asserted by the High Court. Of. 12 V. Ju. ii, 738. 
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Australia Court so held in 1907.^ In Canada in 1887, while 
discussing the Ash divorce case, the Minister of Justice*^ dis- 
tinctly adopted the doctrine of Deeh v. Deeh^ and the Ash Bill 
to some extent proceeded on that view, whiqh was also laid 
down in Mr. Justice Gwynne’s judgement in Stevens v. Fish? 

The position in Canada is rendered curious by the fact 
that the divorce is granted by Act of ParUament, but it is 
clear that the fact that the act is a legislative one would not 
alter the view taken of it by a Court in this country. 

In 1845 the Bill of the United Provinces of Canada for the 
Harris divorce never received the royal assent, as it attempted 
to divorce a military officer only temporarily resident in 
Canada, who had married there, and it was pointed out by 
the Secretary of State that the Law Officers advised that 
such a divorce would not be held valid outside Canada.^ It 
is important to note that the recent practice® in Canada is 
to insert in the preamble of the Divorce BiUs a statement 
that the parties were domiciled there at the time of the 
divorce ; it would be interesting to see how far an assertion 
by the Parliament of the Dominion, based on an examination 
by the Senate Committee, will be held in English Courts to 
preclude the possibility of raising the question whether in 
point of fact the parties were so domiciled. It should be said 
that this is a new departure, and that from some of the older 
Acts, for example c. 133 of 62 & 63 Viet., it would appear 
at least possible that domicile was not strictly regarded m 
the case of a deserted wife. Indeed, the Act 9 & 10 Edw. VII. 
c. 100 shows clearly in the preamble that the case is one of 
a wife whose husband has changed his domicile. 

It may be added that the English doctrine has frequently 
been expressly adopted in the self-governing Colonies, as 
for example in the case of the Cape of Good Hope,® in the 

^ West Australian, July 2, 1907. Contra in New South Wales, Okumura 
V. Okumura, Age, June 24, 1908. Cf. Brook v. Brook, 13 N. S. W. L, R. 
Biv. 9 ; Tappenden v. Tappenden, 25 W. N. 84. 

® Canada House of Commons Debates, 1887, p. 1022. 

“ 8 L. N., 42. " Pari Pap., H. G. 529, 1864, p. 28. 

® e. g. in the Divorce Acts of 1909 and 1910. 

® Peters v. Peters, (1899) 9 C. T. R. 289; ex parte Bright, (1902) 12 
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Orange River Colony/ and in the Transvaal.^ On the other 
hand, the Indian Divorce Act * appears clearly m terms to 
contemplate the divorce of persons not strictly speaking 
domiciled, and, the Order in Council of May 1, 1890, estab- 
lishing divorce in St. Helena, does not regard the law of 
domicile. The laws of the East Africa Protectorate (No. 1 2 
of 1904). British Central Africa (No. 5 of 1905), and Uganda 
(No. 15 of 1904), which are based on the law in India, arc 
more cautious in their wording, though they contain, as 
does the Indian Act, the vague word ‘ reside ’. But it is also 
es 5 )ressly provided that the jurisdiction shall be exercised in 
accordance with the law applied in matrimonial proceedings 
in the High Court of Justice in England, and that would 
probably incorporate the modern practice. 

Of course it is always possible to validate in the United 
Kingdom a divorce which is contrary to the law of domicile, 
but only by Act of Parliament, as in the case of Malone’s 
Divorce (Valid action) Bill, 1905.'* 

It would, however, be obviously undesirable to insist on 
pressing for the maintenance of restrictions on divorce, 
even though based on domicile, for no Imperial interests can 
be said ultimateily to be involved. On the other hand, it is 
as clear that in the interests of the persons concerned tlie 
granting of divorces which would be of doubtful validity out- 
side the places in which they are granted is utterly objec- 
tionable, and therefore Dominion Parliaments arc evidently 
anxious to avoid the grantmg of divorces in such cases. 

It may be pointed out that an awkward position could 
easily arise in England if a man obtained a divorce in a Colony 
without being domiciled therein, for a second marriage would, 
under English law, expose him to the penalty of bigamy if ever 

C. T. E. 299 ; Wright v. Wright, (1903) 13 0. T. E. 881 ; <-x jmrte Hi 
C. T. E. 1041. But see JooiO^. v. Jmste, 17 tt T. R. ,38.'); [1900] O. R.. (' 7 • 
[1907] 0. E. C. 107. 

‘ Potgieter v. Pntgieter, [1904] 0. E. 0. 00; ex parte Steward, [19071 
O.E.C. 37. 

“ 3 Sth, Afr. Eep. 76 ; Murphy v. Murphy, [1902] T. S. 179. 

’ No. iv. of 1869, s. 2. 

‘ [190.5] A. 0. 314. Cf. Sinclair’s Divorce BiU, [1809] A. C, 400. 
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he returned to England so that he could be proceeded against 
there, and this case is actually understood to have occurred.^ 
The cases of deviation from the list of prohibited degrees 
are also Australian for the most part. In l§outh Australia 
the proposal was made in 1860 to legalize marriage with a 
deceased wife’s sister, and the reserved Bill was not assented 
to; nothing daunted, the Parliament sent it up in 1863 to 
meet the same doom ; in 1870 the Bill was again refused the 
royal assent, but in 1871 the Imperial Government yielded, 
and the Bill was allowed to become law (No. 21). Tasmania 
legislated to this effect in 1874 (No. 7), and a Queensland Bill, 
to which assent was refused in 1875, was allowed to come 
into force in 1877 (No. 25). New South Wales adopted the 
principle in 1876 (No. 20), and Victoria enacted it in its Act 
No. 453, and the rule was also adopted in Western Australia 
(58 Viet. No. 11), New Zealand (1880), and Canada (45 Viet, 
c. 42). In the case of Natal before responsible government it 
was not approved, despite the precedents of the Australian 
cases, on the ground that there was no real popular demand for 
the measure.^ But in 1892 the Cape enacted, and there was 
allowed, an Act (No. 40) to provide for such marriages, and 
also to permit of a marriage with any female related to him 
in a more remote degree than the sister of his deceased wife, 
provided that she was not an ancestor of or descendant from 
the wife in question.^ The principle has been extended to 

^ In every self-governing Dominion save Canada divorce courts exist. 
In Canada the older provinces, Nova Scotia, New Brunswick, Prince 
Edward Island (but no divorce has ever taken place there), and British 
Columbia have divorce coui'ts. See Wheeler, Confederation Law, pp. 250 
seq. ; Senate Debates, 1910-1, pp. 250 seq. It is interesting to note that 
Nova Scotia ))y 32 Geo. II. c, 17 adopted the Scottish rule of desertion 
founding a divorce, but this was repugnant to the laws of England, and 
violated the commission under which the Assembly and Council legislated, 
so the English law was replaced by 1 Geo. III. c. 7. Since 1867 the law 
is stereotyped, as the provincios cannot alter, and Canada, which can, will 
not because of French Canadian feeling. There is no divorce in Ontario, 
Quebec, Manitoba, Saskatchewan, and Alberta, save by Canadian Act. 

® Lord Norton, Nineteenth Century, July 1879, pp. 172, 173. See Act 
No. 45 of 1898 ; Pari Pap., 0. 5091, pp. 113-22. 

* Since this Act, at any rate, it is not incest to have relations with a wife’s 
sister, in the view of the Cape Supreme Court; B, v. Delport, IIC. T. R. 412. 
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a deceased husband’s brother by a New Zealand Act of 1900 
(No. 72).^ By a law of the Dominion of Canada of 1890 (c. 36) 
it is enacted that all laws prohibiting marriage between a man 
and a daughter of his deceased wife’s sister, whore no law relat- 
ing to consanguinity is violated, are hereby repealed both as 
to past and future marriages ; this is also so in South Aus- 
tralia. At one time it was doubted if in New South Wales 
there were any rules as to prohibited degrees, as it was held 
that the EngEsh law (28 Henry VIII. c. 7) had not been in- 
troduced into the state. But this is now decided otherwise.'^ 
The marriages with deceased wives’ sisters were the cause 
of a good deal of difSculty ; their effect in England was that, 
though they were recognized in the case of persons domiciled 
in a Colony as vaEd for all other purposes, they did not confer 
any right to land, or of course to a title, in the case of an 
intestacy ; the case actually happened, though naturally 
it was not a common one : ® but beyond that there was the 
feeling tliat the marriage was not quite proper inasmuch 
as the marriage in England would not have been valid, and 
English people who went to the Colonies and contracted such 
marriages while not domiciled there found their marriages 
abiBolutely invalid in England.* Moreover, the history of 
these marriages showed that their invalidity was partly arti- 
ficial, being, as a matter of fact, duo to an Act of 1836 whicli 
caused them to be absolutely instead of merely voidable as 
before by action brought in the lifetime of both parties. 
In 1896 the Agents-General petitioned the Government, in 
1897 the Premiers at the (I'onfercnce brought tlie matter up, 
and in 1904 the Government of the Commonwealth made 
an appeal, while in 1898 and 1900 a bill to remedy the situa- 
tion passed a second reading in tlio Lords, and on July 13, 
1905, Lord James of Hereford pressed for action, but in vahi. 
The result was the passing of an Act in 1906 to recognize for 

tSoo Guusjl. 1908, No. J13, sh. 44, 46. Prop(».scd also by 

Mr. Soaddan in 1911 in Wostorn Australia. 

Millef V. Major, 4 C. L. R. 210, aCHrmiug tlio decision ol the Sujjrouie 
Court, G S. R. (N. 8. W.) 24. Of. FaH. Pap., H. 0. 144, 14.6, 1894, j). 38. 

“ Gf. Hammiok, Law of Marriage, p. 263. 

* Cf. Sommyorv. Do Barron, 3 P. D. 1 ; I);cey, Oonjlirl of Dtwn,^ p. 03i. 
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all purposes the validity in England of such marriages, and 
then the next step was to validate them for England by an 
Act of 1907, a clear and interesting case of the reaction of 
a statute passed for the benefit of persons in the Colonies 
for the benefit of persons in the United Kingdom, however 
ludicrous the benefit may seem to be.^ 

It may be noted that the status of offspring of the other 
marriages permitted contrary to the English law by Colonial 
Acts in this country remains doubtful ; the question is, of 
course, solely one of private international law as interpreted 
by the English Courts, and their attitude seems not yet 
absolutely fixed.^ It may be added that a new difficulty 
has been added somewhat gratuitously by the passing of 
Acts in several of the Australian states, including Western 
Australia® and Tasmania,^ for legitimation after subsequent 
matrimony, which omit the important provision that the 
legitimation should depend on the parents having been 
legally able to intermarry at the time when the actual 
marriage took place, as required in the Scottish law. This 
will have the result of throwing doubt on the status of such 
offspring, and it seems totally impossible to defend the Acts. 

^ fcJee Pari. Pap,, Cd. 2398 ; Hansard^ ser. 4, cxlix. 524-7 ; clvii. 316-33 ; 
1548-67 ; clxxx. 1423 seq. ; x4ct 6 Edw. VII. c. 30; 7 Edw. VII. c. 47. 

® An Imperial Act (28 & 29 Viet. o. 64) was deemed necessary to validate 
imperially xActs passed locally to validate ex post facto marriages, but it 
only validates marriages which would have been legally possible under 
English law, and its effect therefore may be disregarded. The difficulty 
now is what will be regarded as a valid marriage in England, e.g. in the 
case of persons not domiciled in the Colonies, and the Act cannot prejudice 
such marriages as Tarring, Law relating to the Colonies pp. 133, 134, seems 
to suggest. See Dicey, op. oit., pp. 479 seq. 

® The Bill w as very properly reserved by the Governor, but was assented 
to in 1910, as the Imperial interest affected is very slight, consisting merely 
of the general interest in avoiding legal difficulties ; see No. 44 of 1909. 

* 5 Edw. VII. No. 3. The other Australasian Acts follow the Scottish 
law; see New South Wales, No. 23 of 1902 ; Victoria, No. 1835; Queens- 
land, 63 Viet. No. 11 ; South Austraha, No. 703; New Zealand, No. 28 of 
1894 ; so in Quebec under the Civil Code, ss. 237-9, and in South Africa 
under the Common Law ; see Fitzpatrick, Journ. Boc, Comp, Leg,, vi. 37, 
38, 40-3. But see Victoria Parliamentary Dehates, 1911, pp. 660-71. 

L2 



CHAPTER X 

MILITARY AND NAVAL DEFENCE 
§ 1. Miiitary Defence 

It followed inevitably from the grant of rcyponsiblo 
government that the Imperial Government ceased to be 
responsible for the military defence against internal distur- 
bances of the Colonies to which responsible government was 
accorded.^ It was clear that the Imperial Government could 
not consent to permit the Imperial troops to be directed by 
a government over whose action they had only such indirect 
control, as could be exercised by the Governor, while on 
the other hand, the presence of troops in the Colony rendered 
it unnecessary for the Colonial Government to observe tliat 
moderation in action which w^as essential for tlic preservation 
of the internal peace of the Colony. Moreover the expense 
was very heavy ; in 1858 the Colonial military expendit ure 
of the Imperial Government was nearly £4 ,000, 000, towards 
which the Colonies gave but £380.000. A departmental 
committee in 1859 (Sir T. Elliott of the ('V)lonial Office, 
Mr. Hamilton of the Treasury, and Mr. (Jodley of the War 
Office) reported strongly against the existing system, biit 
the Imperial Government had no mind to withdraw troops 
separately so as to embarrass the responsible governments, 
and although two committees of the House of Commons 
exammed into the question in the sixties, it was not until 
March 4, 1862, that the House of Commons,**^ on tlic^ motion 
of Mr. A. Mills, resolved that, while it was rccogniized that all 
parts of the Empire must have Imperial assistance against 
danger resulting from Imperial policy, as far as was possible 

’ The royal prerogative to raise troops is of course und<ni])ted in all the 
Dominions where it is not regulated by law ; sec Sir 8. Way’s judgement 
in Napier v. SclioU, 1904 S. A. L. R. 73, at p. 88, as regards forces raised in 
South Australia for South African service (cf. Now South Wales Act, No. 12 
of 1899), and cf. also Williams v. Howarth, [ 1905] A. 0. 551 ; Ilawarth v. 
Walker, 6 S. R. (N. S. W.) 98. ® Hansard, scr. 3, clxv. 1032-()t). 
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the responsibly governed Colonies should bear the expenses 
of their own internal defences, and ought to assist in their 
own external defence. It was not then insisted, as might 
have been expected, that they should not only bear the 
expenses but also make arrangements by the raising of forces 
locally to maintain internal peace and good order. But one 
followed naturally from the other. In 1863 the Governors 
of the Australasian Colonies w^ere informed by the Imperial 
Government ^ that it was not intended longer to maintain 
at Imperial expense the garrisons in these Colonies, and that 
if in the future these garrisons were kept there it would be 
necessary that the Governments should pay for them at 
rates specified in the Secretary of State’s dispatch.^ The 
result of this procedure was not long delayed, and the 
Imperial garrisons were rapidly withdrawn from the Austra- 
lasian Colonies and New'foundland, the last of the forces 
leaving in 1869 and 1870. The barracks, fortifications, and 
land and arms and munitions in actual use were handed 
over free of cost, subject only to promises of reimburse- 
ment if it were in the future necessary to send Imperial forces 
to those Colonies. There was a short interval before any 
regular forces were organized, but a report in 1876 by 
Sir W. Jervois and Lieutenant-Colonel Scratchley on the 
fortifications of Australia led to action, and gradually forces 
both regular and militia were created in all the Australasian 
Colonies, though Newfoundland still remains without such 
forces. In 1877 the possibility of war with Russia had some 
effect on the increase of the number of the troops ; in 1883-4 
militia as opposed to volunteer forces appeared ; in 1889 
Major-General Edwards reported on the defences of Australia, 
with the result that Sir H, Parkes decided to push forward 
federation as essential, and the need of defence was one 
of the reasons which caused the Australian Colonies to 

^ See Part Pay,, G. 459, pp. 2, 3. 

® Qi.'Eiax\(a‘i:Qy, Colonial Policy,!, 355-66, 260 seq. (Canada) ; Adderley, 
Colonial Policy, pp. 44, 45, 53, 380-94 ; Higinbotham, in Morris’s Memoir, 
pp. 204-9 ; Jebb, Colonial Nationalism, pp. 103 seq. ; Ewart, Kingdom 
of Canada, pp. 169-213; Rusden, Australia, lii. 400; Commonwealth 
Official Year Book, ii. 1075-80; iv. 1074-7. 
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agree upon federation. The immediate result of federation 
was not simply the improvement of the forces in question, 
but eventually greater efficiency was evolved, and under the 
influence of a visit from Lord Kitchener in 1909 it was 
determined to adopt, by an Act of 1910, No. 37, amending 
an Act of 1909 (No. 15), a scheme which will provide com- 
pulsory military training for youths between the ages of 12 
and 25, exemption being allowed only on physical grounds, 
though further exemptions are allowed from actual service. 
There will also be a small permanent force and a large par- 
tially trained mihtia force, while the Defence Act No. 20 of 
1903 already embodied the principle of compulsory sendee by 
the male population in time of war. The history of events 
and the state of affairs in New Zealand is substantially the 
same. An Act of 1909 (No. 28) was amended in 19J0 
(No. 21) to exteird compulsory training up to 25 years of age.’ 

The same process of the withdrawal of the Imperial troops 
was apphed to the Dominion of Canada, but it was considered 
necessary in the Imperial interest to maintain small garrisons 
at Halifax and Esquimalt, half of the cost of the latter being 
defrayed by Canada, in view of the importance of the naval 
establishment at these ports, for the service of the Royal 
Navy. These garrisons were finally withdrawn owing to Iho 
patriotic offer of Canada during the Boer War, when they 
undertook to mamtain the garrisons at these jflaces at tlieir 
own expense.® The change in naval policy which followed 
the Boer War rendered the maintcnancct of these* j)ort.s of 
much less importance to the Imperial Government, and 
arrangements were finally made in 1910 with the Canadian 
Government to transfer, by Ordcj- in Council, th(“ Admii'alty 
property at these ports to the control of tlu' Domlnioji 
Government, on the understanding that the necessary 
facihties for the docldng and coaling of His Majesty's vessel's 
of war would be given, and that the naval dockyards would 

' For these Acts see Pari. Pap., Cd. 5135 and 5582. 

“ The offer was made in 1902 and finally acaeptod in 1905; see Pari. 
Pap., Gd. 2505, which gives a clear account of Canadian views as to Iho con- 
stitutional position ; see also Canadian Annual lievieio, Ji)()5, pp. 459-05. 
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be maintained in a state of repair. The necessary power to 
do so was conferred by the Naval Establishments in British 
Possessions Act, 1909, and the Order in Council for Halifax 
is dated October 23, 1910, that for Esquimalt, May 4, 1911. 
A change in the position of affairs is seen clearly by the 
fact that Imperial forces were employed in 1870 for the sup- 
pression of the Red River revolt, and that the more serious 
North-western Rebellion of 1885 was suppressed by the 
militia forces of Canada. Canada, like the Australasian 
Dominions, has a small permanent force and a considerable 
militia body, governed by jRewseii/SltaiMies, 1906, cc. 41-3, and 
service in time of war is compulsory on the male population. 

Newfoundland has now no military forces, nor even 
militia, but it has some volunteer cadet organizations. 

In the case of the Australasian Colonies and of Canada there 
has been little friction between the Colony and the Imperial 
Government on military questions. The co-operation of the 
militia and the Imperial forces in Canada in 1870 was com- 
plete and satisfactory. On the other hand, some difficulty 
arose in New Zealand in the serious disturbances in the years 
1862-9 ; the disturbances were dealt with both by the local 
and Imperial forces, and the Ministry asserted its claim not 
only to direct the operations, but also to control the fate of 
the prisoners of war captured by the Imperial troops during 
the course of the operations. 

In this easel the situation was greatly complicated 
by the fact that Sir George Grey, the last Governor who 
exercised a striking personal influence over public affairs 
in the Colony, was anxious to carry out in great measure, as 
he had done during his first Governorship in New Zealand 
and during his Governorship in South Africa, an independent 
policy, and thus he was brought into conflict not only, as in 
South Africa, with the Imperial Government, but also with 
his ministers. His Ministry, again, were hampered by the 
strong feeling which evidently existed among many people 
in New Zealand, that it was undesirable to adopt an attitude 

^ Of. Adderley, Colonial Policy, pp. 146 seq. ; Henderson, Sir Oeonje 
Grey, pp. 217 seq. ; Collier, Sir George Grey, pp. 108 seq., 160 seq. 
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of independence with regard to questions of native policy, 
on the ground that the country was not yet in a position to 
afford to pay for juilitary operations. 

The Governor, shortly after his arrival in the Colony and 
liis taking up office, decided that with regard to native affairs 
he would reverse the policy which had been determined upon 
in 1856, when responsible government became effective, and 
would in native affairs, as in other matters, rest on the advice 
of his ministers ; ^ but there can be little doubt that he 
intended to guide his ministers rather than be guided by 
them. On the other hand, the Imperial Government were 
anxious to accept the arrangements by which they were 
relieved from the responsibility of conducting native affairs, 
a responsibihty wffiich, as the Governor pointed out, was 
undesirable, as the Governor had no adequate authority to 
carry it into effect, being destitute alike of sufficient executive 
officers and of any substantial pecuniary resources ® over 
which he could exercise control independent of his ministers. 
At the same time the Imperial Government held that, if the 
control of native affairs were to be exercised by the Colonial 
Government — as had been the desire of the Colonial Govern- 
ment — ^it must undertake the responsibilities entailed by 
such policy both pecuniarily and in point of control, and they 
wished , therefore, to withdraw as soon as possible from New 
Zealand the Imperial troops which, to the number of over five 
regiments, were being maintained there in the main at the 
cost of the Imperial Government, for tJio (folonial Govern- 
ment contributed only a nominal sum, £5 a head, towards 
the cost of the forces, and were excused the actual })ayment 
of that sum on the understanding that, they woukl sptaul the 
money thus saved on the native administration.^ 

The numbers of the natives v'ero so small, and of those in 
arms— never over 2,000, it is believed— so utterly incojn- 

' See his di,spatoh, Noveaibor 3(1, lS(il ; l‘atl. hip.. August J8(a, i>. 27, 
and the Secretary of State’s i-ejily, ibid., p. 80, and H. C. 407. 1803, p. 134. 

= A sum of £7,000 secured by the Ac(. of 1852 (15 & 16 Viet. e. 72) wn.s 
utterly inadeipate and had to bo supplemented by the Parluunent. 

“ Of. Pari. Pap., June 26, 1800, pji. 57 seq. ; 0. 83, jjp. 1 .seq., 70 .se(|.. 
95 seq., 187 seq., 195 seq. ; Busdon, New Zeahiid, ii. 78, 87. 
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inensurate with the number of European settlers, that it was 
felt unnecessary to maintain, with great inconvenience and 
injury to the public service, large bodies of costly troops ill 
fitted for guerrilla warfare in a difficult country, and there 
seems little doubt that in this regard the desire of the Imperial 
Government was fully legitimate. 

On the other hand, the Imperial Government w^ere anxious 
as far as was possible to consider the needs of New Zealand in 
the mode and time of withdrawal of the forces. Difficulties 
arose from the fact that, after accepting the responsibility for 
native affairs, Mr. Fox’s Ministry was defeated on July 28, 

1862, by the casting vote of the Speaker on a proposed 
resolution in favour of placing the ordinary conduct of 
native affairs under the administration of the responsible 
ministers, and on August 19 Mr. Domett’s ministry reasserted 
the ultimate responsibility of the Governor. But the Imperial 
Government remained firm, and by dispatch of February 26, 

1863, definitely decided to relinquish their control over the 
administration of native affairs, and the General Assembly 
accepted responsibility by resolution in November 1863.^ 

Difficulties then arose as to the degree of control to be 
exercised over the Imperial troops, on the one hand bj’’ the 
Governor and on the other hand by the Colonial Ministry. 
The Colonial Ministry asserted its claim that it should control 
operations, and in particular that it should have the right 
to decide what steps should be taken in accordance with an 
Act passed in 1863, empowering the Governor to confiscate 
the lands of insurgent natives. The Governor was doubtful 
about confiscation, and the Imperial Government were much 
afraid lest wholesale confiscation should lead to the extension 
of the war, for the carrying on of which they were being 
made responsible. The Whitaker-Fox Ministry, which had 
been formed in October 1863, resigned in 1864, during the 
Parliamentary recess, as a consequence of disagreement with 

^ See Pari. Pap., March 3, 1864, p. 96, and for the accei)tance of the 
Legislative Council, ParL Pap., June 1864, p. 6 ; Henderson, op. cit., 
p. 233. See also Pari. Pap., March 2, 1865, p. 13 (IMr. Weld’s views) : 
C, 83, pp. 241 seq. (Mrc Staflord’s views) ; Eusden, ii. 90 seq. 
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the Governor, who on his own responsibility offered certain 
terms to natives who should surrender.^ They had come 
into violent conflict with the Governor as to the respective 
rights of the Imperial Government and the Colonial Govern- 
ment as to the treatment of prisoners of war. These prisoners 
were confined, by the desire of the Colonial Government, on 
a hulk which the Governor visited and thought unsuited for 
their detention ; moreover, he thought that they should 
be brought to trial with all reasonable celerity, while the 
Government withheld action. The Secretary of State ulti- 
mately instructed the Governor explicitly that he was at 
hberty in this matter, as the war was being carried on by 
Imperial troops, to act on his own responsibility, and to 
dispose of the prisoners as he thought fit. The Government 
objected to this view and maintained that they were entitled 
to dispose of the prisoners. This elicited from the Secretary 
of State an expression of his views to the effect that the 
Government were really asking that they should be supplied 
with troops and a commander by the Imperial Government, 
while the Imperial Government was divested of all control 
over the operations of these forces for which they paid, and 
were thus reduced to the position of being tributary to the 
Colonial Government.® 

The position was rendered more and more difficult by 
disputes between the Governor and the general commanding 
with regard to the conduct of hostilities, and in oonsequcnco 
of the absolute inability of the Governor and the officer com- 
manding to agree as to ihe policy to bo pursticd, and also 
of the Governor insisting on retaining troops which the 
Imperial Government had desired should be relumed to 
Australia, the Imperial Government decided to take the 
control of all the troops save one rc'giment out of the hands 
of the Governor, instructing him that the other troops 
should be treated as being merely in the position of troops 
which had called at New' Zealand en route. 

' See Pari. Pay., Maroli 2, 1865, p. 4. 

‘ SeePrtri Pay., H. C. 467, 1863. p. 242 ; July 1864, p. 18 ; Febrnewy 7, 
1865, pp. 117 seq., 197. Of. Pari. Pay., H. 0. 397, 1869, pp. 2.32 .seq., 
420, 522 seq. ; Fusden, u. 185-90. 
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The Governor protested energetically against this decision, 
and went so far as to assert that by the Constitution and by 
his commission as Governor and Commander-in-Chief, the 
Governor must possess full military control over all the 
forces, Imperial or otherwise, which were in the Colony, and 
that this control could not be taken away from him legally 
by a mere decision of the Imperial Government.^ 

The Governor's position was clearly untenable, and it was 
a mistake to assume that an alteration was made by the 
Imperial Government in the actual position of the Governor 
with regard to the control of Imperial troops in a Colony. 
With regard to the one regiment which was still to be left, 
and which was left until 1869, the Governor still retained 
the same control as he constitutionally had. He was not 
entitled under that control to direct the details of military 
operations, but he was entitled to give general directions as 
to the military operations, and down to the end of his tenure 
of office he continued to have this power of control. On the 
other hand, the Imperial Government were obviously entitled 
to remove from the Colony troops which they did not intend 
should be employed therein, and the removal of such troops 
from the Governor’s control could not be regarded as a 
breach of constitutional practice or an interference with the 
powers of self-government of the Colonies. 

The Ministry, which had first been anxious to adopt a self- 
reliant policy, and which had passed resolutions in favour of 
such a policy, changed its attitude in 1868, when certain 
prisoners who had been confined on the Chatham Islands 
escaped from their confinement and landed in New Zealand. 
They then urged that the troops should be retained for a time, 
but they still declined to accept responsibility for the pay- 
ment of the troops, and the Imperial Government were no 
longer prepared to acquiesce in the retention of forces for 
which no payment was made. Vigorous protests by the 

^ See Part Pajp,, February 1866, p. 259; 1867, pp. 44 seq., 55 seq., 
62 seq. ; H. 0. 307, 1869, pp. 2 seq., 13 seq., 19 seq., 23 seq. In 1881 the 
Colonial Government claimed the right to move troops independently of 
the Governor; Rusden, iii. 406; Pari, Pap,, C. 3382, p. 190. 
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Governor, who had returned to London after his retirement 
from the Governorship of the Colony, and from others, had 
no effect, and the troops were finally withdrawn in 1869.^ 
The only conclusion which can fairly be drawn from the 
circumstances is that the use of Imperial troops by a Colonial 
Government can hardly ever be successful. 

Incidentally it was proposed by the War Office that th(>i 
officer commanding the Imperial troops should be given 
full control over the Colonial forces employed during the 
hostilities. To this proposal exception was promptly taken 
by the Colonial Office, which laid stress on the fact that it 
would be a contradiction of the policy of leaving the Colony 
to deal with questions of itself, if the Imperial Government 
claimed direction of the operations, and that the only claim 
which could possibly be made was that the Imperial officer, 
while actually engaged in operations which were being 
conducted jointly by Imperial and Colonial Iroops, should 
take command of the joint forces.*^ 

Circumstances in the case of South xVfrica have been 
decidedly different. The South African ( Colonies have al ways 
formed a portion, and one not in recent years, in extent of 
territory, the most considerable, of the British poss('ssions 
in South Africa. Even at the 23resent time it is essential to 
maintain a garrison in Soutli Africa for the safety of the 
British possessions and J Protectorates, though it was the 
desire of the Imperial Government in 1800 to 1872, when 
they urged upon the Government of the Capo to accept 
responsible government, to withdraw gradually from tlie 
Cape all the Imperial forces stationed therein with the 
exception of a regiment for the protection of th(^ naval 
station at Simon’s Bay.^ This aspiration was never, how- 
ever, carried out, for the years after responsible government 
were not merely years of growing difficulty with the native 
population, culminating in the efforts of the C^apo to control 

' See Pari Pap., H. C. 307, 1869, and C. 83. 

^ Pari Pap., F. C. 307, 1869, p. 443. 

® Pari Pap., 0. 459, 708, 732. (jf. Lord Blaohford’s article in the 
Nineteenth Gentury, August 1879, pp. 271 soq. 
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the Colony of Basutoland, which had been permanently 
transferred to their care in 1871, and which it was found 
necessary in 1883 to retransfer to the Imperial Government, 
but the question of the Zulus became acute, and, when that 
was disposed of, the annexation of the Boer Republic of the 
Transvaal in 1877, followed by a revolt of the Boers and 
the subsequent retransfer, gave a new Imperial interest to the 
maintenance of forces in South Africa. Gradually, however, 
with the settlement of the country the Imperial forces were 
reduced, and in the negotiations for the grant of responsible 
government to Natal the Colony was clearly given to under- 
stand that the Imperial Government would only maintain 
Imperial forces therein for a period of five years after the 
grant of responsible government was effected.^ But by 
that time a new Imperial difficulty had arisen in the shape 
of the incursion of the forces under Dr. Jameson into the 
territories of the South African Republic, as the Transvaal 
had been called since the second treaty of 1 884. After that 
event the relations between the Imperial Government and the 
Government of the Republic became increasingly strained, 
and ultimately the war broke out in 1899. After the con- 
elusion of the war in 1902 the garrison of South Africa had 
been considerably reduced, but it still remains a considerable 
one, and South Africa will not probably be able to undertake 
its own defence until some time has elapsed after union. 
Mr. Molteno ^ in the debates on the South Africa Bill urged 
that the troops should be withdrawn, re-echoing his father’s 
view in the case of the Cape — ^but the responsible government 
appears not to be eager to arrange for this. The responsi- 
bility for the internal order of the Bechuanaland Protectorate, 
Basutoland, and Swaziland will still rest with the Imperial 
Government, who are also ultimately responsible for the 
internal order of the whole of Rhodesia, though the control 
of the police, taken away after the raid, was restored in 1911 
to the Chartered Company’s administration. 

^ Parh Pap., C. 6487, p. 22. Of course against external attack by the 
South African Bepubiio a promise of aid without question was given ; see 
Pari, Pap,, Cd. 44. ** House of Commons Debates, ix. 986. 
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Naturally it has not always been possible to adjust with- 
out friction the relations of the Imperial and the Colonial 
Governments in connexion with the operations of Imperial 
and Colonial troops. The Governor of the Cape held, until 
the annexation of the Transvaal, a separate commission as 
High Commissioner for South Africa, ^ and in that capacity, 
and not as Governor of the Cape, was entrusted with the 
conduct of the relations of the Crown with the native tribes 
beyond the borders of the British possessions in South Africa. 
After the grant of responsible government the position 
became more and more difficult, and eventually a violent 
dispute arose between Sir Bartle Frere, then Governor of the 
Cape, and the Ministry of the day, the first Ministry under 
responsible government, which was headed by Mr. Molteno.*^ 
There were at the time of the dispute in 1877 two revolts 
raging, and Sir Bartle Frere was extremely anxious that the 
Colonial Government should not attempt to deal with these 
revolts, which appeared to him very serious, by their own 
resources only, but should secure the assistance of the 
Imperial troops in the Colony. On the other hand, the 
Ministry urged with some vehemence that the presence of 
the Imperial troops was contrary to the wishes and feelings 
of the Colony, and that they threatened the independence 
of the Colony, and they advised that they should be entirely 
withdrawn. Further, the Ministry proceeded to continue 
to urge that the Governor in his titular capacity as Com- 
mander-in-Chief should not interfere in any way with the 
Colonial forces, and they appointed one of the Ministry to 
take complete charge of warlike operations, independently 
of the control of the Governor and independently of the 
Imperial officer commanding the forces in the Cape of Good 
Hope, They also proceeded, without consulting the Governor, 
to make appointments to the military forces in his name, 
although he had not authorized such appointments, and 

^ For a discussion in 188S of the relations of the Governor and High 
Commissioner, cf. Park Pap,, C. 5488. 

® See Pari, Pap., C. 2079, 2144 ; Cape Acts Hos. 10 of 1855; 5 of 1878, 
s, 31 ; 7 of 1878, s. 32. 
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generally they proceeded to act as if they, and not the 
Governor in Council, were the executive authority of the 
Colony, The Governor, naturally, was unable to acquiesce in 
this position, which in his opinion would, if continued, be 
most detrimental to the carrying on of the necessary opera- 
tions against the natives in the Colony. He therefore 
determined that he must take strong steps to end the 
situation. He pointed out that appointments and promo- 
tions which he had not approved had been gazetted ; more- 
over steps had been taken which were liable to stir up the 
Gaikas by attacks made upon them, which simply complicated 
the situation. Eventually the Governor felt that it was no 
longer possible to work with his Ministry. He made every 
effort to induce his ministers to leave the control of the 
operations to the Imperial forces, but he was unable to 
obtain their consent to the course. Finally he decided that, 
in view of the unmistakable determination of Mr. Merriman, 
who was acting in charge of the forces, to set up his own 
dictatorship in opposition to local and constitutional 
authority of every kind — civil as well as military — he was 
unable to continue the Government any longer in oifice. The 
Government, he held, decKned absolutely to accept the 
decision of the Governor, and determined to continue the 
Commissioner of Crown Lands as Responsible Dictator and 
Commander-in-Chief in mihtary affairs. If ministers were 
justified in their proceedings, there was no course consistent 
with the respect due to Her Majesty’s Government and the 
safety of Her Majesty’s forces except to withdraw the 
Governor, the Commander of the forces, and the troops, 
as suggested by ministers. 

Fortunately for the Governor, his strong action in remov- 
ing the miaisters from ofi6.ce was entirely supported by the 
events which ensued. Mr. (afterwards Sir) G. Sprigg under- 
took to form a Government, and did so with success. On 
the meeting of Parliament, Mr. Merriman endeavoured to 
obtain from the House of Assembly a vote practically cen- 
suring the Governor for the dismissal of the ministers. But 
in the first place the Speaker of the House prevented the 
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motion being put in such a form as to reflect upon the 
Governor instead of attacking the ministers, and secondly 
the motion was unsuccessful, while the Government pro- 
ceeded to accept the Governor’s advice and placed the forces 
under the supreme control of the general officer commanding 
in South Africa. The Secretary of State also approved his 
action in a dispatch of March 21, 1878. This case was also 
of importance because of a question that arose as to the 
proclamation of martial law. It appeared from a dispatch 
of June 9, 187 8, that he had agreed to a declaration of martial 
law on the advice of ministers, so as to provide that Colonial 
judicial officers should preside at the trials of martial law 
and try offences, in place of dealing with captured persons 
by drum-head court martial. In a reply on February 16, 
1878, the Secretary of State expressed regret that it should 
have been necessary to resort to martial law, and his hope 
that it would be found possible to amend the Colonial law 
so as to avoid the recurrence of similar proceedings. 

A favourable view of Sir B. Frere’s proceedings is taken 
by Todd,i but, on the other hand, Mr. P. A. Molteno, in his 
life of his father, ^ has represented the situation in a manner 
very unfavourable to Sir Bartle Frere. It was, in his opinion, 
the aim of Sir J. Molteno to encourage the Colony to adopt 
a self-reliant attitude and to carry out operations affecting 
the Colony by means of the local forces only. Nor can there 
be much doubt that it w^ould be impossible to defend many 
of the views expressed by Sir Bartle Frere. He could claim 
by law and by constitutional practice no power whatever over 
the local forces except what was given to him by la^v, and the 
fact that the existing Acts passed before the grant of respon- 
sible government gave powers of control to the Governor 

' ParliamcHtanj Governmevt in the British Colomc8,“ [.p. 480-90. Of. 
Wilmot, South Africa, i. 238-61 ; above, pp. 289, 290. 

Sir John Molteno, ii. 300-401. See also Cape Pad, Pap,, 1878, A. 4, 
p. 14, for an able opinion by the Cape Attorney-General, and of. Pari Pap,, 

C. 2740, p. 103. Sir B. Frere was at least very headstrong, and quite 
ignorant of constitutional law. It is fair, however to say that Sir W. 
Manning held that a Ifew South Wales Act of 1867 conferred a personal 
duty on the Governor; see Clark, AuutralianConalitutmtalLaw, pp. 263 scq. 
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was quite irrelevant. After the grant of responsible govern- 
ment these powers, like every other power, required to be 
exercised on the principles of ministerial responsibility. 
The Governor had therefore no inherent right to place the 
local forces under the control of the Imperial forces, and no 
exception can be taken to the constitutional position occupied 
by Mr. Merriman on the principle laid down by Sir J. Molteno. 
The accusation that commissions were issued in the Governor’s 
name is met by the statement that the matters done were 
matters of routine which were not normally submitted at all 
to the Governor. The question on that point really raises 
the problem of what matters are matters of routine and 
what matters are too considerable to be treated in this way, 
and in any case different opinions may legitimately be held. 

On the other hand, it must fairly be said for Sir Bartle 
Frere that his position was a difficult one, for as High Com- 
missioner he had a general responsibihty for relations with 
native tribes in South Africa, which he could not share with 
his ministers however gladly he might welcome their advice, 
and however willingly he might normally accept it. 

His opinions were therefore entitled to serious considera- 
tion by his Ministry, and the fact that the country upheld 
Sir Gordon Sprigg must be placed to his credit in considering 
the question of the rights and the wrrongs in the matter. 
But it must at once be said that Sir Bartle Frere, both in 
this and in other matters, was clearly too much inclined to 
think that, as Governor, he was entitled to make free use 
of the Imperial troops independently of the wishes of his 
ministers ; on this point he was repeatedly told by the 
Imperial Government that the Imperial forces were in the 
Cape merely for the purposes of defending an Imperial trade 
route, and that it was not intended that the Cape should be 
defended either from internal risings or from the attacks of 
external tribes by the Imperial forces. 

In the case of the war in South Africa from 1899 to 1902 
the Colonial forces assisted readily the Imperial troops, and 
both in Natal and in the Cape of Good Hope the local 
troops were placed fully under the control of the Imperial 

1279*3 M 
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Commander-in-Cluef. It was necessary on that occasion 
also to administer martial law throughout the country,^ and 
the steps taken were validated by Acts of the Natal and 
Cape Legislatures in due course,^ and so in the Transvaal 
and the Orange River Colony. 

The military forces of the Dominions are in every case 
raised and provided for by the local Acts passed in virtue 
of the general legislative powers of the Parliaments in 
question. In the case of Canada, the Dominion alone has, of 
course, power to deal with military defences. In the case 
of the Commonwealth, the Commonwealth has, by s. 51 (vi) 
of the Constitution, power to legislate for the naval and 
military defences of the Commonwealth and of the several 
states, and of the control of the forces to execute and maintain 
the laws of the Commonwealth, and, by ss. 52 and 69, sole 
power to legislate for the defence departments. This power 
is not an exclusive power, but by s. 1 14 of the Commonwealth 
Constitution a state is not able without the consent of the 
Parliament of the Commonwealth to raise or maintain any 
naval or military forces, while by s. 119 the Commonwealth 
shall protect every state against invasion, and, on the applica- 
tion of the executive government of the state, against 
domestic violence. Accordingly in 1900, when now letters 
patent were issued for the Australian states, it was expressly 
provided that the Governor-General alone should be termed 
Commander-in-Chief, and that the Governors, who had 
hitherto been in addition to Governors also Commanders- 
in-Chief in their states, should cease to hold that position, as 
normally there would no longer be in the states armed forces 
under the control of the State Governors. 

In all the Dominions the Governor or Governor-General 

^ See Farl. Puf., C. 98 1, 1364, 1423. For the Colonial forces, see Cd. 18 
and 469 ; Canada 8ess, Pap., 1900, No 20, 49. 

® Mr. Schreiner, Cape Premier, once contemplated the Cape remaining 
neutral to avoid the danger of rebellion, but this was impossible in law and 
fact ; see Cana, South Afrim, pp. 184, 185, 206 ; Debates, 1899, p. 333. 

* See Cape Acts Nos. 6 of 1900; 4-6, 10 of 1902; Natal, Nos. 15 of 
1900 ; 41 of 1901 ; 22 and 30 of 1902; 26 of 1903 ; Transvaal, Nos. 38 of 
1902 ; 22 of 1903 ; Orange River Colony, No. 25 of 1902. 
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is also Commander-in-Ohief.^ The term is liable to some 
misapprehension, and has no doubt led to some confusion/^ 
inasmuch as the Governor has in certain cases been held to 
have powers with regard to the local forces which were not 
merely the ordinarj^ powers of the Governor in Council. In 
every Colony the Governor in Council has, of course, very 
important powers under the Acts relating to the forces, but 
these powers do not include, and are not intended to include, 
the command of the forces, except in the sense that the 
Governor is titular Commander-in-Chief as the representative 
of the Crown, which alone, of course, can raise armed forces.^ 
For example in 1872, the Governor, Sir Hercules Robinson, in 
New South Wales, found himself in an embarrassing position 
in consequence of the fact that he was required by Act No. 5 
of 1867 to exercise certain powders of command as regards 
removal of officers of the local forces, and he was advised 
by his lavr officers that these powers were to be exercised by 
him without ministerial advice.^ The result was that he 
was brought into collision with the Legislative Assembly, 
which disapproved his action in the case of a member of these 
forces called Rossi, and the Governor sensibly pointed out 
that it was undesirable in such a matter to leave anything 
in the hands of the Governor personally. In the same way 
the position in South Africa was complicated unnecessarily 
by the fact that the Governor was given by the local Acts 
various powers as to the forces, which apparently threw upon 
him a personal responsibility. As Commander-in-Chief, of 
course, the Governor has no power or control over the Im- 
perial forces within the Colony. His legal position with 

^ The King gave up the title in 1793, but it has lingered on in the 
Dominions ; see Harrison Moore, CoymnonweaUli of Aiistraliaf^ 175, 176. 

® Clearly in the case of Sir B. Erere, and cf. the New South Wales case 
in Clark, Australian Constitutional Law, pp. 263 seq. 

“ It is, however, a mere blunder to a»ssume that the King’s conunission 
issued to officers in England gives them any power of command over 
Colonial forces ; the only power to command such forces must come front 
commissions under local Acts or Acts recognizing the validity of Imperial 
commissions ; cf. Park Pay,, Cd. 2565, 

^ Pari, Pay,, C. 1202, pp. 53, 54 ; Clark, loc. cit. 

M2 
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regard to the Imperial forces, and stiU more of course the 
legal position of his ministers, is a simple one. As laid down 
in No. 10 of the Colonial Regulations it is the general 
obligation of all His Majesty’s civil and military officers 
to offer mutual assistance to each other in cases affecting 
the King’s service ; and by the King’s regulations for the 
navy, the Commander-in-Chief of a station, or the senior 
officer present at a port, is instructed to pay due regard to 
such requisitions as he may receive from the Governor having 
for their object the protection of His Majesty’s possessions, 
the benefit of the trade of his subjects, or the general good 
of his service. The Colonial Regulations also provide 

11. In urgent cases, when the requisitions may conflict 
with the i n structions from the superior naval authority under 
which he is acting, and when reference by telegraph or 
otherwise to such superior authority is impracticable, a 
naval officer is instructed to consider the relative importance 
and urgency of the required service as compared with his 
instructions, whether general or special ; and he is to decide 
as in his judgement may seem best for His Majesty’s service. 
In so doing he is instructed to bear in mind the grave respon- 
sibility that would rest on him if the circumstances were not 
such as to fully warrant the postponement of the instructions 
from his naval superior to the more pressing requisition from 
the Governor. 

12. In cases where high political considerations demand 
the decision of His Majesty’s Government in respect of the 
action to be taken, the Governor should communicate his 
opinion that the presence of one of His Majesty’s ships is 
necessary direct to the Secretary of State, instead of direct 
to the commanding officer of His Majesty’s ship, unless the 
lives and property of British subjects are in such imminent 
peril as to demand immediate action. 

Eecently in Australasia a determined effort has been made 
to reorganize the military forces on a more effective basis, a 
desire no doubt prompted by the growth of a strong power in 
the Far East, and stimulated by a visit of Lord Kitchener in 
1910 to Australia and New Zealand. The military defence 
proposals of the Commonwealth as introduced in the Defence 
Actsoi 1909 (No. 15)and 1910(No. 37) contemplate the setting 
on foot of a total citizen army of 127,000 men, to be raised 



CHAP. X] MILITAEY ANB NAVAL DEFENCE 1265 

to that strength by 1920. x^bont 80,000 are estimated to be 
needed for defence, half for the garrisoning of fortified places 
and other important centres, and half for offensive action 
against an invader. There are several changes in the xlct 
from the scheme adopted by the Government in 1909, but 
the important one is the extension of training to twenty-five 
j^ears, a demand met readily by the Parliament. But it is 
to be noted that no persons now over 21 become liable under 
the x4ct. The forces will be divided into jimior cadets from 
12 to 14 years of age, who are to be trained for 120 hours in 
each year ; senior cadets from 14 to 18 years of age, who will 
be trained for four whole-day drills, twelve half-day drills, 
and twenty-four night drills, and the citizen forces from 
18 to 25 years of age. In the citizen forces the training will 
be compulsory, sixteen whole-day drills or their equivalent 
being required, and eight of these day drills must be passed 
in camps of continuous training, with longer periods for 
the skilled arms like artillery and engineers. Provision is 
also made for a Military College, which vnll eventually supply 
the officers to train the forces, and graduates of which only 
shall be appointed officers of the permanent forces. The New 
Zealand Defence Act of 1909 (No. 28) was similarly amended 
in 1910 (No. 21) to render training up to 25 years of age 
compulsory, and in both cases appropriations have been 
made for the necessary arms and equipment of the troops. 
In time of war military service is compulsory on all males 
from 17-55 in New Zealand, from 18-60 in Australia.^ 

There should be briefly mentioned the attempts which 
used to be made to induce the Colonial Governments to 
accept Imperial advice in military matters, xlt one time 
the Militia Act of Canada rendered the employment of a 
British general officer in supreme command necessary, but 
that requirement was never satisfactory ; the officer in 

^ South African defence is not yet organized, but Natal was the lii’st 
Colony by Acts Nos. 36 of 1903; 30 of 1905, and 36 of 1906, to adopt 
universal training, and the Cape and Natal Colonial forces served with ability 
in native wars. The Transvaal had a Volunteer force which helped Natal 
in the native rebellion of 1906-8, An Act for the Union is contemplated. 
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question could not, or would not, accept his constitutional 
position as a Colonial officer appointed by and subordinate 
to the IMinistry, and the dismissal of Lord Dundonald by 
the Canadian Government in 1904 revealed the fact that 
that officer, in his desire for efficiency, had practically attacked 
the Dominion Government.^ The plan was then adopted 
by Act 4 Edw. VII. c. 23 of abolishing the command-in- 
chief and instituting a Militia Council with an Inspector- 
<3reneral, who might be a military officer of the United 
Kingdom or of Canada ; and while this post was at first filled 
by Sir Percy Lake, it was then, on his retirement in 1910 
after an unusually prolonged service, given to a Canadian 
officer, Brigadier-General Otter, while his place was filled by 
an officer of the British army. In the case of the Common- 
wealth something of the same sort happened ; the attempt 
to maintain a post of general officer commanding broke 
down completely, and Act No. 14 of 1904, after the usual 
friction had ended with the retirement of General Hutton, 
substituted a Council of Defence, with an Inspector-General 
and a Military Board. A Comicil was also created with one 
member a British officer by Act No. 41 of 1906 by the New 
Zealand Government, but by the Act of 1910 its powers are 
transferred to the Commandant. Much more important, 
probably, has been the visit of Lord Kitchener above men- 
tioned to both New Zealand and to Australia, and his 
advice, which led to the legislation of 1910 in either 
Dominion, 2 and the visit of Sir John French to Clanada in 
1910 in order to inspect the whole of the forces of the 
Dominion.® But Canada is in a very different position from 

‘ See Houae of Gommona Debaiea, 1904, pp. 4580-665; and cf. General 
Hutton’s case, ibid., 1900, pp. 594 seq., 2671 ; Seaa. Pap., No. 91. 

“ See New Zealand Parliamentary Dchaiea, cli. 760 ; Pari. Pap., 1910, 
H. 19 A; 1911, H. 19; Memorandum cm tlie Defence of Australia., by Lord 
Kitchener, February 10, 1910; Commonwealth Pari. Pap., 1910, Nos. 48 
and 59; Annual RepoH by Major-General Kirkpatrick, May 30, 1911 ; 
Official Year Booh, iv. 1074-96. 

* For his report see Canada Peas. Pap., 1911, No. 35 a, with a repnit of 
General Lake (No. 35 b) on the steps taken to make the recommendation 
effective. He held th.at the volunteer basis was still legitimate, but that if 
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Australasia ; the Monroe doctrine and friendly relations mth 
the United States diminish risks of war, and the French- 
Canadians dread militarism ; compulsory training is there- 
fore not at present conceivable, though, in theory, all males 
from 18 to 60 are liable to be trained, and in war a levy en 
masse is possible. It is also provided that the Commander-in- 
Chief in the Mediterranean, an officer of high rank, shall have 
as a part of his functions the duty of visiting and advising 
Dominion Governments if they desire his advice at any time.^ 
Besides this should be mentioned the scheme for a general 
army staff called the Imperial General Staff, consisting of 
Imperial and Dominion officers. There is no attempt to 
control the Dominions, but it is hoped that the whole staff 
will in harmony work together at collecting intelligence, 
creating plans of campaign, and mastering all the thousand 
matters which constitute the intellectual preparation for 
war. It is the purpose to constitute branches of the Imperial 
General Staff in each Dominion ; the branch shall correspond 
direct wdth the Imperial General Staff at the War Office, and 
so be in close touch with it, and an officer from each Dominion 
is to be attached to the Imperial General Staff in the War 
Office. The General Staff in each Dominion shall be autono- 
mous and in no way under the control of the Imperial 
General Staff, but the wffiole object of establishing the General 
Staff is to secure the advantages of co-operating. Officers 
of the Dominions, it is hoped, will also be attached at times 
to the War Office as part of the Imperial General Staff, and 
similarly the General Staff in the Dominions should consist 
in part of officers from the War Office and the Imperial army, 
so that there may be at home a staff well acquainted with 
the conditions of the Colonies and a staff in the Dominions 
well acquainted with the conditions of Imperial military 
preparations. This seems to offer as regards matters military 
by far the best chance of a suitable settlement of a method 

it was to be effective training mnst be insisted upon and the proportions of 
the forces adjusted, and a definite line of policy fixed upon and acted on. 
He praised highly the Military College, as IMajor-General Edwards had 
done in 1889. See also Canadian Annual Review, 1900, pp. 275-88 ; 
1910, pp. 585-95. ^ See Pari. Pap., Cd. 5019, 5598. 
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of co-operation.^ Such staff branches have been organized 
in Canada, Australia, and New Zealand, and are in direct 
communication with the Imperial General Staff. 

Advice in aU matters of the military or naval preparations 
of the Dominions can be obtained from the Overseas Defence 
Committee or the more august Committee of Imperial 
Defence. The former, now affiliated to the latter, is much 
the older body, and it performs the important duty of 
advising on all matters of detail submitted to it, and of pre- 
paring questions for the consideration of the Committee 
of Imperial Defence. That body ^ which owes its consti- 
tution to the interest taken by Mr. Balfour in Imperial 
defence, is remarkable in being presided over by the Prime • 
Minister, and its constitution is elastic, and allows of the 
presence of members of the Dominion Governments ^ 
when questions affecting the Dominions are concerned, and 
on these occasions the Secretary of State for the Colonies 
is present or is represented. In this Committee, combined 
vith occasional Conferences such as that of 1909, would seem 
for the present at least to lie the mode of securing a certain 
amount of continuity in the defence policy of the Empire. 

In general the local army Acts are based on the Imperial 
model, but differ considerably as to punishments, which are 
normally less severe. In time of war, however, the full 
rigour of the Imperial Acts prevails. Outside the limits of the 
Dominion the troops remain subject to Colonial legislation, if 
any ; if not, they fall imder the Arm^ Act, in accordance with 
the express terms of s. 1 77 of that Act. But to this rule there 
is the exception that men sent for training to other forces 
now by Imperial and local legislation fall under the control 
of the Dominion or the United Kingdom, according to where 
they are serving at the time. Moreover, legislation has now 
been adopted by Australia and New Zealand in 1909 mader 

^ »See ParL Pap., Od. 4948 ; 5335, p. 4. 

® For practical purposes it seems to supersede the joint naval and military 
Colonial Committee established in 1890 ; see C. 5979, p. viii. Cf. Pari, 
Pap,, Cd. 2200 ; 3524, pp. 15-7 ; Hansard, ser. 4, cxxxix. 68, 619; oxlvi. 
62 ; House of Commons Debates, viii. 337, 1382 seq. 

® e. g. in 1911 defence matters were held over for discussion with the 
^Ministers of Defence of Canada, Australasia, and the Union. 
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which when serving in other parts with Imperial troops the 
Imperial Act is to apply, and the Army Act is generally 
applicable under s. 71 of Revised Statutes, 1906, c. 41, to the 
Canadian forces, while in time of active service in Canada 
or the Commonwealth with Imperial troops the Governor- 
General on behalf of His Majesty may place the troops under 
the command of a senior officer of the regular army if 
deemed desirable. But in no case are the Dominion forces 
bound to serve beyond the limits of the Dominion without 
their consent, and all the troops employed at Suakim in 1885 
and in the South African War were voluntarily enlisted. In 
every case if the citizen forces are called out, Parliament, if 
not sitting, must be summoned. 

For the government of such forces on the voyage to and 
from South Africa and while in the Colonies there was some 
doubt as to the legal authority.^ Hence in 1909-10 court- 
martial ^ warrants were issued to all the Governor-Generals 
and the Governor of New Zealand, giving power to convene 
and confirm general courts martial held within the Dominion 
for offences against the Anny Act This, it was explained, 
applied to offences committed by persons enlisted in the 
Dominion under the Army Act, or to offences committed by 
persons raised under a local Act but serving under the 
Army Act, Moreover, a Governor could issue a warrant to 
the senior officer in charge of troops embarked in the 
Dominion if subject to the Army Act, allowing him to 
convene and confirm district courts martial, which warrant 
would cease to have effect when the troops landed at their 
destination. For the return voyage the general commanding 
at the port of embarkation would give a warrant to the 
officer for the purpose of the journey. 

§ 2. Naval Defence 

The defence of the Dominions from external attack has 
never yet been laid upon them by the Imperial Government. 
The result is that in naval matters comparatively little 

^ Cf. NeAv South Wales Act No. 12 of 1809 ; Napier v, Scholl, 1904 
S. A. L. R, 73, at p, 88 ; Commonwealth Act No. 15 of 1909, s. 9. 

® See New Zealand Part Pap,, 1910, A. 2, p. 47. 
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progress has been made in putting the Colonies in a condition 
of defence. Until 1910 Canada possessed nothing more 
than revenue vessels for her fishery service.^ Newfoundland 
has only revenue cutters. South Africa has no war 
vessels of its own, nor has New Zealand. In Australia, 
however, various circumstances led to greater efforts being 
made for naval protection. The way in this matter was 
led by the Colony of Victoria.^ The head-quarters of the 
Imperial naval forces on the Australian station was New 
South Wales, and Victoria felt open to attack as there was 
practically no permanent stationing of Royal Navy vessels 
in Victorian waters. The Heads were not fortified, and the 
large expanse of Port Philip and Hobson’s Bay open to 
foreign crusiers called for a naval service for its defence. 
In the sixties, therefore, the beginnings of a naval service 
were created, and in 1885 the force attained its greatest 
efficiency, there being then in the possession of the navy 
a wooden frigate, one ironclad, two gunboats, and three 
torpedo-boats, to which in 1892 a first-class torpedo-boat was 
added ; but the force was considerably reduced in 1803, and 
at the time of federation the expenditure was reduced to 
£19,000 a year. In New South ’Wales there was never a 
substantial naval force ; a naval brigade was raised to 
serve as a reinforcement for the navy in case of need, and 
a light corvette, the Wolverine, was made over to the New 
South Wales Government. The force, however, was purely 
a quasi-civil body, and, though in 1885 two torpedo-boats 
were built, no further addition was made to the strength. 
In Queensland naval defence dated from 1884, two gunboats 
being commissioned for the defence of bays and rivers 
against attacks from merchant cruisers of the enemy. The 
Gayundah, one of these boats, was maintained in full com- 
mission, and a naval brigade was organized as in the case of 

^ Canada lias exercised the sovereign right of ‘ hot pursuit ’ ; see The 
Ship North v. The King, 37 S. C. R. 385. Of. New Brunswick Act, 1866, c. 2. 

® For the history of the Australian Naval Forces see the Official YearBooh, 
ii. 1084, 1085 ; iii. 1052 seq. In 1869 there was a proposition on foot for 
a naval force half paid for by the Colonies, to be stationed in Australasian 
waters ; see Parh Pap., C. 83, pp. 522 seq. 
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New South Wales. In 1893 the gunboats were put out of 
commission, but in 1899 the service was again expanded. 
South Australia, also in 1884, commenced naval defence. 
They secured the Protector, a heavily armed though small 
cruiser, specially designed for service in territorial waters, 
which was permanently commissioned with a three-fifths 
complement and exercised in every w’ay as a ship-of-war of 
the Government. At the time of her arrival in the Colony 
the Protector was a vessel of substantial armament. In 1 893 it 
was placed in commission in reserve, and the permanent crew 
and officers, excepting the Commander-in-Chief, engineer, 
and instructional staff, were retrenched. Tasmania had 
no naval force except a second-class torpedo boat, which 
was finally transferred to South Australia, and Western 
Austraha had no naval force at all. 

These naval forces -were controlled entirely by the Govern- 
ments of the Colonies under Colonial Acts. There could be 
no doubt as to the legislative powers of the Colonies to 
provide such forces for local defence. On the other hand, 
it was a question how far the Colonies were in a position 
to legislate with regard to matters occurring beyond the 
territorial limit, and, moreover, it was obviously important 
that there should be no doubt as to the falling of these 
vessels under Imperial control in any case of the undertaking 
of warlike operations. It was, however, after consideration 
decided to pass an Imperial Act, 28 & 29 Viet. c. 14, in 1865 
relating to naval defence, which would permit the Imperial 
Government by Order in Council to take over a local force 
which the Colonial Government were ready to place at the 
disposal of the Imperial authorities, and, after such taking 
over the local force would fall to be regulated entirely by 
the Imperial authorities, and the men and officers would be 
governed by the Act for the time being in force with regard 
to discipline in the Royal Navy, and would fall under the 
terms of the Naval Discipline Acf^ (27 & 28 Viet. c. 109). 

The important provisions of this Act were as follows : — 

3. In any Colony it shall be lawful for the proper legislative 
authority, with the approval of Her Majesty in Coimcil, from 
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time to time to make provision for effecting at the expense 
of the Colony all or any of the purposes following : 

(1) For providing, maintaining, and using a vessel or ves- 
sels of war, subject to such conditions and for such purposes 
as Her Majesty in Council from time to time approves : ^ 

(2) For raising and maintaining seamen and others entered 
on the terms of being bound to serve as ordered in any such 
vessel ; 

(3) For raising and maintaining a body of volunteers 
entered on the terms of being bound to general service in the 
Royal Navy in emergency, and, if in any case the proper 
legislative authority so directs, on the further terms of being 
bound to serve as ordered in any such vessel as aforesaid : 

(4) For appointing commissioned, warrant, and other 
officers to train and command or serve as officers with any 
such men ashore or afloat, on such terms and subject to such 
regulations as Her Majesty in Council from time to time 
approves : 

(6) For obtaining from the Admiralty the services of com- 
missioned, warrant, and other officers and of men of the 
Royal Navy for the last-mentioned purposes : 

(6) For enforcing good order and discipline among the 
men and officers aforesaid while ashore or afloat within 
the limits of the Colony : 

(7) For making the men and officers aforesaid, while ashore 
or afloat within the limits of the Cdiony or elsewhere, ^ subject 
to all enactments and regulations for the time being in force 
for the discipline of the Royal Navy. 

4. Volunteers raised as aforesaid in any Colony shall form 
part of the Royal Naval ( Volunteer) Reserve, in addition to 
the volunteers who may be raised under the Act of 1859 
{Naval Forces Act, 1903), but, except as in this Act expressly 
provided, shall be subject exclusively to the provisions made 
as aforesaid by the proper legislative authority of the Colony. 

6. It shall be lawful for Her Majesty in Council from time 
to time as occasion requires, and on such conditions as seem 
fit, to authorize the Admiralty to issue to any officer of the 
RoyalNavy volunteeringfor the purpose a special commission 
for service in accordance with the provisions of this Act. 

6. It shall be lawful for Her Majesty in Council from time 
to time as occasion requires, and on such conditions as seem 
fit, to authorize the Admiralty to accept any offer for the 

^ This power was one more extensive than could bo exercised by a 
Colonial Legislature of its own power. In ss. 4 and 7 the words in italics 
are alternatives given by 9 Edw. VII. c. 19. 
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time being made or to be made by the Government of a 
Colony, to place at Her Majesty’s disposal any vessel of war 
provided by that Government, and the men and officers from 
time to time serving therein ; and while any vessel accepted 
by the Admiralty under such authority is at the disposal of 
Her Majesty, such vessel shall be deemed to all intents a 
vessel of war of the Royal Navy, and the men and officers 
from time to time serving in such vessel shall be deemed to 
all intents men and officers of the Royal Navy, and shall 
accordingly be subject to aU enactments and regulations for 
the time being in force for the discipline of the Royal Navy, 

7. It shall be lawful for Her Majesty in Council from time 
to time as occasion requires, and on such conditions as seem 
lit, to authorize the Admiralty to accept any offer for the 
time being made or to be made by the Government of a 
Colony, to place at Her Majesty’s disposal for general service 
in the Royal Navy, the whole or any part of the body of 
volunteers, with all or any of the officers raised and appointed 
by that Government in accordance with the provisions of this 
Act ; and when any such offer is accepted, such of the pro- 
visions of the Act of 1859 {Naval Forces Act, 1903), as relate 
to men of the Royal Naval {Volunteer) Reserve raised in the 
United Kingdom when in actual service shall extend and 
apply to the volunteers whose services are so accepted.^ 

8. The Admiralty may, if they think fit, from time to time 
by warrant authorize any. officer of Her Majesty’s Navy of 
the rank of captain, or of a higher rank, to exercise in the 
name and on behalf of the Admiralty, in relation to any 
Colony, for such tune and subject to such limitations, if any, 
as the Admiralty think fit, any power exercisable by the 
Admiralty under this Act. 

9. Nothing done under this Act by Order in Council, or by 
the Admiralty, or otherwise, shall impose any charge on the 
revenues of the United Kingdom without express provision 
made by Parliament for meeting the same. 

10. Nothing in this Act shaU take away or abridge any 
power vested in or exercisable by the Legislature or Govern- 
ment of any Colony. 

The result of this Act is set out in a dispatch from the 
Secretary of State to the Governor of Queensland of 
November 17, 1884,^ dealing with an offer made by the 

^ By s. 2 of 9 Edw. VIE. c. 19 the Colonial Legislatures can provide for 
men being entered as bound to serve in the Royal Navy on emergency. 

" Pari Pap,, H. 0. 125, 1884-5. 
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Colonial Government of a ship for service with the Imperial 
navy* 

3. Early in this year when the gunboats built for the 
Government of Victoria were ready to leave England, applica- 
tion was made by the Agent-General for an Order in Council 
to place these vessels under the provisions of s, 6 of the 
Colonial Naval Defence Act, 1865, and thus enable them to 
acquire the status of vessels of war of the Royal Navy during 
the voyage to Melbourne. 

4. The Law Officers of the Crown were consulted whether 
it was competent to Her Majesty to issue an Order in Council 
under s. 6 of the Act without issuing one under s. 3, and 
they advised in reply that s. 6 authorizes the Crown to accept 
for Imperial purposes vessels legally existing as Colonial 
armed vessels : and that it is, therefore, clear that such 
vessels must first obtain their status imder s. 3 before s. 6 
can be applied to them. 

5. The Victorian Act, No. 389, styled the Disciplme Act, 
I870j and No. 417, to which Her Majesty’s approval in Council 
had been obtained at the time of their enactment, provide 
that vessels placed in Commission by the Governor shall bo 
under the enactments and regulations in force for the 
discipline of the Royal Navy. It was, therefore, possible 
for me to instruct the Governor to issue Commissions under 
those Acts, and upon my learning that this had been done, 
Orders in Council under s. 3 and s. 6 were issued.^ In the 
absence of any similar Acts in Queensland, it was not possible 
to entertain the offer conveyed in your telegram of the 
25th ultimo ; it will, however, be a satisfaction to Her 
Majesty’s Government, if, upon receipt of your dispatch aiid 
of the Act of the Legislature, it shall be found possible to 
meet the wishes of your ministers. 

6. Before the Orders in Council of March 4 were issued, 
the Agent-General for Victoria offered to place the vessels 
at the disposal of Her Majesty for service in the Red Sea, 
so as to share in the active operations then in progress. 
The Law Officers were, thereupon, asked to advise as to the 
position which would be occupied by the officers and men 
in the event of this offer being accepted ; and whether, 
having regard to the terms of their agreement, such accep- 
tance would render the crews liable to active service against 
the enemy as men of the Royal Navy without their assent 

^ The Orders were dated March 4, 1884, and provide for the raising, &o., 
of the naval force, and its being placed at the disposal of the Admiralty. 
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previously obtained. Upon the latter question, the Law 
Officers were clearly of opinion that the crews would not be 
so liable ; and they thought that under the terms of their 
engagement the crews were only bound to navigate the ship 
on the same conditions and subject to the same discipline as 
merchant seamen. And, further, as the vessels had not as 
yet been within the hmits of the Colony, and were not then 
manned by crews entered for the service of the Colony, they 
were of opinion that very serious difficulties might arise from 
their employment in any warlike operation. It may be 
desirable that your Government should take this advice into 
consideration when engaging officers or men for service in 
any armed vessel belonging to the Colony. 

7. Colonial armed vessels whose services are accepted under 
s. 6 of the Colonial Naval Defence Act are to be deemed to all 
intents vessels of war of the Royal Navy. But in the event 
of a Colonial vessel of war making a long passage, such as 
a voyage from England to Austraua, in the course of which 
she would pass through several stations, meeting ships of 
war commanded by officers of various ranks, it is evident 
that many difficulties would arise which would render it 
very inconvenient, and probably impossible as the law now 
stands, to consider her as to all intents a vessel of war of 
the Royal Navy. She would be xinprovided with the Navy 
signals, books, or regulations ; the relative rank of the officers 
in command is not provided for, and although the ship’s 
company would be under the Naval Disci^ine Act^ the 
captain would not sit on courts martial. It was, conse- 
quently, thought advisable that the Victorian vessels, which 
had already left England before March 4, should continue 
their voyage under the blue ensign and pendant for which 
Admiralty warrants had been granted to them. 

8. By s. 80 of the Queen’s Regulations for the Navy it is 
provided that Colonial ships of war maintained by a Colony 
under the Colonial Naval Defence Act, 1865, shall wear the 
blue ensign with the seal or badge of the Colony in the fly 
thereof and a blue pendant. The Lords of the Admiralty 
would always be ready to grant the necessary warrant for 
any such vessel, such warrant being the proper evidence of 
her right to bear these colours. The pendant is the symbol 
of a ship of war, and foreign powers have been informed that 
vessels bearing these colours are entitled to all the privileges 
of vessels of war. 

9. You wiU observe that in what I have said sea-going 
vessels only are in question, some portion of whose duties 
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would be discharged beyond the limits of Colonial waters ; 
and T thought it advisaWe to invite the Admiralty to make 
a further reference to the Law Officers respecting Colonial 
vessels intended for harbour defence or other local services 
to be performed entirely within the waters of a Colony. An 
opinion was received that Colonies possessing responsible 
government are at liberty independently of an Act of the 
Imperial Parliament to provide and equip armed vessels 
for harbour defence, and police and other like purposes 
within, and their use being limited to, the waters of such 
Colonies respectively ; and the Lords Commissioners of the 
Admiralty have informed me that thejjr would be prepared 
to sanction the use of the blue ensign (with the badge 
of the Colony thereon) and the blue pendant by vessels 
armed and fitted for harbour defence, police, or other like 
purposes within the territorial waters of the Colony, pro- 
vided that such vessels are commanded by officers holding 
Commissions from the Governor or Government of the Colony. 

10. I have thought that the above information may be of 
service to yoTir ministers, and I sliaU be glad if you will 
communicate this dispatch to them. 

Later Orders in Council of December 30, 1884, and January 
24, 1885, were issued to approve the maintenanco of the Pro- 
tector by the South Australian Government under Act. No. 
307, 1884, and of the Qayundah by the Queensland Govern- 
ment under Act No. 27 of 1884. But in the main the further 
vessels equipped by the Colonies were equipped under the 
general legislative power of the Colonies for local defence. 
In 1900 under ss. 6 and 7 of the Act of 1865 a gimboat, its 
crew, and volunteers, were accepted for service in China. 

In 1887 some further steps were taken to secure the defence 
of Australia.^ It was then agreed at the Colonial Conference 
of that year, that it would be right and proper for the Colon ial 
Governments to make a contribution towards the cost of 
the maintenance on the Australian Station of an impor- 
tant force, in addition to what forces would normally 
be stationed there in the interests of Imperial defence. It 
was agreed that an auxiliary squadron should be created 
to consist of five fast (7,500 horse-power) third-class cruisers 

^ See Imperial Act 51 & 62 Viet. o. 32 ; Quick and Garran, Constitution 
of Commonwealth, pp. 116, 562 ; Pmi. Pap., C. 5091, pp. 489-511. 
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of 2,575 tons, and two torpedo gunboats of 750 tons and 
4,500 horse-power, and its special function was the protection 
of the floating trade in Australasian waters. Three cruisers 
and one gunboat were to be kept permanently commissioned, 
and the rest in reserve in Australasian ports, but ready for 
commission whenever occasion might arise. The vessels 
were to remain within the limits of the Australasian station, 
which was deflned in the agreement, and were to be employed 
in time of peace or war within such limits, in the same way 
as the Sovereign’s ships of war are employed, and beyond 
those limits only with the consent of the Colonial Govern- 
ments. The prime cost of the vessels was to be defrayed 
from Imperial funds, but the Colonial Governments paid 
interest on the prime cost at 5 per cent, up to a maximum 
of £35,000 a year, and were to contribute not more than 
£91,000 a year for the annual maintenance of the vessels. 
The agreement was confirmed by Acts of the Colonial Parlia- 
ments and of the Imperial Parliament ; it was to last for 
ten years, and thereafter to continue mitil determined on 
two years’ notice. The agreement was further extended 
after the Colonial Conference of 1902,^ and was then ratified 
by Act No. 8 of 1903 in the Commonwealth of Australia, to 
which in 1900 the control of naval forces passed on federa- 
tion, and in New Zealand by Act No. 50, 1903. The new 
agreement provided, after modification by a later arrange- 
ment, for one first-class armed cruiser, three second-class 
cruisers, and five third-class cruisers, and a Royal Naval 
Reserve of 25 officers and 700 seamen and stokers. One 
ship was to be kept in reserve, three to be partly manned 
for drill purposes for training the royal naval reserve, and 
the remainder to be kept in commission and fuUy armed. 
Australasians were, as far as possible, to man the three drill- 
ships and one other vessel, but they were to be officered by 
Royal Naval and Royal Naval Reserve officers. One-half 
of the annual cost of maintenance was to be borne by the 
Dominions, but not more than £200,000 was to be paid 
by Australia and than £40,000 by New Zealand, sums * 

^ See Path Pap,, Cd. 1299 ; Commonwealth Act No. 8 of 1903. 
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which have fallen very considerably short of half of the 
expenditure. 

There was difficulty in passing the Commonwealth legisla- 
tion 1 to give effect to the agreement, and a strong feeling 
developed itself in Australia in favour of the assumption 
of full responsibility for the defence of Australian ports 
and dockyards, and the protection of coasting trade. The 
Imperial Defence Committee expressed the opinion that the 
British fleet guaranteed Australia against invasion in force, 
and also against attack by a considerable squadron of 
armoured vessels, though admitting that the exigencies of 
war might require the withdrawal of the Australian Imperial 
squadron, and that Australia could not be guaranteed against 
attack by armoured commercial raiders, up to four in 
number, but such damage as they could inflict would not be 
of more than secondary importance. It was considered, 
however, by the naval advisers of the Commonwealth, that 
while the damage so inflicted might be of secondary impor- 
tance, it might nevertheless be of moment to Australia, and 
Mr. Deakin’s Government decided to commence building 
an Australian navy. Discussions arose with the Imperial 
Government as to the important question of the control of 
the navy in time of peace and in time of war. The Australian 
Government deshed to retain the constitutional power of 
placing the navy under the control of the Admiralty in 
time of war, while in time of peace they were desirous that 
the navy should remain completely under then own control.''* 
The position presented obvious difficulties, inasmuch as 
there was, to begin with, a doubt as to the limits of the 
power of the Commonwealth Parliament to legislate effec- 
tively for the government of the naval forces while beyond 
the territorial waters of the Commonwealth.* It was true that 

'■ It was questioned by Mr. Higgins whether such expenditure was 
■Bithin the legal powers of the Commonwealth ; see Parliamentanj Dd)ates, 
1903, pp. 1997, 1998 ; Harrison Moore, Omrmonwealth of A mtraliaf p. 563. 

* See Pari. Pap., Cd. 3623, pp. 128 seq., 469 seq. ; 3524, pp. 38-71 ; 
Commonwealth Part Pap., 1901, No. 52, A. 12; 1905, No. 06; 1906, Nos. 
44, 81, 82; 1907-8, Nos. 6, 143, 144; 1908, Nos. 6, 37. 

“ Cf. the dictum of Martin 0. J. (N. S. W.) in 7 7te Brisbane Oyster Fishery 
Co. V. Emerson, Knox, 80, at p. 86. 
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the DOwer of the Commonwealth extended by 51 (vi) of the 
Constitution to legislate for naval defence, and it could not 
be urged successfully that this legislation was meant to apply 
Esolety within the limits of territorial waters. Moreover, it 
was clear that s. 10 of the Colonial Naval Defence Act, 1865, 
supported the view that there was no Imperial restriction 
on Colonial legislation in this regard other than such restric- 
tion as might be inherent in all Colonial legislation. More- 
over, the Commonwealth Constitution Act, s. 5, expressly 
authorized the application of the laws of the Commonwealth 
to all vessels, the Queen’s ships of war excepted, whose 
first port of clearance and port of destination were in the 
Commonwealth. That section had authoritatively been 
interpreted^ by the High Court of the Commonwealth to 
apply to cases of such voyages to whatever par^ of the world 
they extended, and in particular if they extended to the 
Western Pacific, India, or similar regions, and therefore 
apparently the law^s of tlie Commonwealth would be in force 
on Commonwealth Government vessels. There was, how'- 
ever, an obvious difficulty in the exception of the Queen’s 
ships of w'ar, but it was clearly doubtful whether this could be 
considered as intended to apply to naval forces raised by the 
Commonw’ealth Government. Moreover, it -was clear that 
there had always been a distinction between the two sets of 
laws. The naval vessels of the Commonw^ealth since the 
Defence Act, No. 20 of 1903, had been raised and maintained 
under the Commonwealth law'; the State Acts ceased to 
be in force; the State Governments had put only part 
of their forces under the operation of the Colonial Naval 
Defence Act, and the agreement of 1887 expressly recognized 
the continued autonomous existence of the local fleers. It 
is true that, according to the indications of the Siatatory 
Ellies and Oi'ders in force on December 31, 1906, the Orders 
in Council of March 4, 1884, and June 24, 1885, under the 
Act of 1865 authorizing the commissioning of three vessels 
of w'-ar of Victoria and authorizing the commissioning of 

^ Merchant /Service Guild of A ubt/alub-ia v. ArchibuUI Ciurie a- Co. Pru- 
yrietarif Ltd., (1008) 5 C. L. R. 737 ; above, pp. 1197-9. 
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certain vessels of Queensland, are still in force together 
with Orders in Council of the same dates imder s. 6 
of the Act, authorizing the Admiralty to accept offers 
of the services of the Victorian ships and a Queensland 
gunboat, and an Order of August 7, 1900, authorizing the 
Admiralty to accept the offer of the Government of South 
Australia to place the Protector at Her Majesty’s disposal ^ 
But it is very doubtful whether since the Defence Act of 
1903 of the Commonwealth, which certainly does not con- 
template the continuance of these Orders in Council, the^ 
virtual repeal of the State Acts, and the cesser of the 
power of the State Gk)vemments which were a necessary 
part of the Order in Council, the Orders in Council have any 
validity. But, however that may be, it is clear that aU the 
forces of the Commonwealth except the vessels expressly 
referred to are beyond doubt or question solely within the 
control of the Commonwealth Government.® The difference 
between two classes of vessels of war is jpointed out clearly 
in the Navigation Bill of the Commonwealth of Australia, 
which distinguishes, in s. 2, between the King’s navy ajid the 
navy of the Commonwealth. It may well be that in law, 
whether under the general power in s. 51 (vi) of the Constitu- 
tion, or under s. 6 of the Constitution Act, the Federal 
Parliament has already power to enforce its regulations on 
board its own vessels wherever in the world they may be. It 
would not, of course, have power to enforce these regulations 
on its naval forces while on land outside the Commonwealth ; 
if it were necessary to obtain that power an Imperial Act 
would be requii'ed. But although the Commonwealth might 
have power so to legislate, it would bo obvious that if men 
were to be interchanged, as was contemplated by Mr. Dcakin, 
with the Imperial Government, it would be necessary for 

‘ This was in connexion with the war in China. These orders are really 
spent as they were only for a brief period : but the Order of December 30. 
1884, which is still possibly valid, is omitted. 

The vessels affected by these Orders never did include oven the larger 
part (though probably they did once include the more useful part) of the 
Australian Colonial naval foives. In 1910 of fourteen vessels in use four 
only were covered by the Orders, and the ocean-going ParrwvMtto, and 
Yarra are not included. 
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some joint system to be arranged. Moreover, there are 
obvious difficulties in the case of an Imperial and a Colonial 
fleet being together in time of peace, though in time of war 
the placing of the navy under the control of the Admiralty 
would ensure the disappearance of such difficulties. 

More important, of course, was, and is, the question of 
international law — how far it was possible compatibly with 
the maintenance of the unity of the Empire to have a fleet 
separate from the Imperial fleet. It was true that the same 
problem had been raised with regard to military forces, but, 
with the exception of Canada, Colonial military forces had not 
been in a. geographical position to commit acts of aggression 
on foreign soil, and in the case of Canada there was no proba- 
bility, if, for no other reason than the formidable power of 
the United States, that any act of aggression would take 
place.^ On the other hand, ships of war moved freely, 
and possibilities of difficulty were present especially in con- 
nexion with the Western Pacific, unless the control of the 
Imperial Navy could in some manner be ensured. No final 
arrangement was come to while Mr. Deakin’s Government 
was in office ; the Admiralty made proposals for the constitu- 
tion of a quasi-independent Australian Navy, leaving for 
further discussion the arrangements to secure uniformity in 
training and command in the two forces, and the full control 
of the Imperial power in international matters both in war 
and in peace. 

During the Colonial Conference of 1907, Mr. Deakin dis- 
cussed with LordTweedmouth and the heads of the Admiralty 
the question of Australian naval defence. On October 16, 
1907, he addressed to the Governor-General a dispatch 
explaining the views of the Commonwealth Government in 
this matter. In that dispatch the suggestion was pressed 
that, instead of a contribution of money, the share of the 
duty of the naval defence undertaken by Australia should 
take the form of a contribution of Australian seamen. 

^ Maoleod’s case indeed seems to contradict this rule, but that was before 
full responsible government, and in fairness the act was merely one of self- 
defence against foreign invaders ; see Hall, International Law,^ pp. 314. 315. 
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The proposal then made by Mr. Deakin was to substitute 
for the present Commonwealth subsidy 1,000 seamen — 
Austrah'ans if possible — ^to be paid by the Commonwealth, 
for service in the navy on the station, at an estimated cost 
of about £100,000 per annum to the Commonwealth, the 
remainder of the subsidy to be applied by the Commonwealth 
to obtaining submersibles or destroyers, or similar local 
defences. At the same time, two cruisers of P. or a superior 
class, manned by 400 of the 1,000 Australians, should be re- 
tained on the coast in peace or war. In addition, the Com- 
monwealth would provide in 1907 £250,000 for harbour and 
coast defences, and £60,000 for the fortification of harbours. 

The Admiralty ,2 in reply, pointed out that at the Colonial 
Conference no proposal had been made for the permanent 
retention of cruisers in Australian waters, and that while 
anxious to meet the wishes of Mr. Deakin, they were not 
prepared to depart from the decision taken up at the Con- 
ference, that while they did not themselves propose to cancel 
the agreement with Australia and New Zealand, yet if the 
Commonwealth Government desired to cancel the agreement 
and to sub.stitute other arrangements, they were willing to 
advise and assist in carrying out a scheme for local defences, 
always provided that such a scheme did not involve a 
definite obligation to maintain British vessels permanently 
in Australian waters. They also regarded it as essential 
that complete control by the Commander-in-Chief over the 
local forces in time of war must be secured to the Imperial 
Government. 

After further correspondence, Mr. Deakin requested that 
the Admiralty should draw up a scheme to provide for the 
utilization of Australian seamen in local defences, and for 
connexion of the Australian fiotilla with His Majesty’s fleets 
of war. This scheme was forwarded to Australia in August, 
1908. It was based on the principle that the Commonwealth 
Government should provide and maintain nine submarines 
and six destroyers in Australian waters ; that this flotilla 
should be manned by officers and men of the Royal Navy, as 
‘ Pwrl. Pap., Cd. 4325, pp. 1-3. * Ibid., pp, 3, 4, 6. 
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many as possible of whom should be men recruited for the 
Royal Navy in Australia; that the officers (79) and men (1125) 
should serve under the King’s Regulations for the navy, but 
that the direction of the fleet should be entrusted to the 
Minister of Marine of the Commonwealth, who should control 
the fleet so long as it remained in Australian waters, or while 
passing from one point to another point of Australian territory, 
including Papua. If passing beyond Australian waters, the 
fleet should fall under the control of the senior naval officer, 
but by arrangement with the Commander-in-Chief it would 
be possible to dispatch the fleet on training cruises. The 
estimated total annual cost was just under £350,000, while 
the capital cost was estimated at £1,277,500. It w'ould be 
understood that in time of war the fleet would be placed by 
the Commonwealth Government under the control of the 
Commander-in-Chief.^ 

The Government of New Zealand in 1908 decided to 
increase the subsidy to the squadron on the present basis 
to £100,000 a year from October 1, 1908, and this proposal 
was approved by the Dominion Parliament (Act No. 225). 
Recognizing how important it was for the protection of the 
Empire that the navy should be at the absolute disposal of 
the Admiralty, the Dominion Government did not desire to 
suggest any conditions as to the location of the ships, as they 
were confident that the truest interests of the people of New 
Zealand would be best served by having a powerful navy 
under the constant control of the Admiralty. 

A totally new position as to naval defence was developed 
by the proceedings in the Imperial Parliament in 1909, 
when great concern was expressed even by ministers ^ as to 
the rivalry of the foreign fleets. The result was the spon- 
taneous offer of a ' Dreadnought,’ or, if necessary, two, to the 
Imperial Navy by the Government and Parliament of New 
Zealand,^ and this was followed by an important telegram 
from the two Governments of New South Wales and Victoria, 
offering to provide one if the Commonwealth Parliament 

^ See Farh Pap.^ Cd. 4325, pp. 48-56. 

® Hoim of ComTUons Delates^ ix. 955 seq. ® Fail, Fap,, Cd. 4918, p. 1, 
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should fail to act> The Commonwealth Government then 
sent in a set of proposals for the creation of a fleet unit to 
operate in Australian waters and to be under the general 
control of the Commonwealth Government, but they offered 
automatic control in time of war through the operation of 
sealed orders. The offer was made in the following telegram, 
dated April 15, 1910 : — ^ 

Prime Minister of the Commonwealth has asked me to 
submit to your Lordship, for consideration of His Majesty’s 
Government, the following memorandum on the question 
of Naval Defence : — 

Whereas all the Dominions of the British Empire ought 
to share in the most effective way in the burden of maintain- 
ing the permanent naval supremacy of the Empire : 

And whereas this Government is of opinion that, so far 
as Australia is concerned, this object would bo best attained 
by encouragement of naval development in this country so 
that people of Commonwealth wiU become a people efficient 
at sea and thereby better able to assist United Kingdom with 
men as well as ships to act in concert with the other sea forces 
of the Empire : 

The views of the present Government, as a basis of co- 
operation and mutual understanding, are herewith sub- 
mitted : — 

(1) The Naval Agreement Act to continue for the term 
provided for ; 

(2) The Commonwealth Government to continue to 
provide, equip, and maintain the defences of naval base for 
the use of the ships of the Royal Navy ; 

(3) In order to place Australia in apposition to undertake 
the responsibility of local naval defence, the Commonwealth 
Government to establish a Naval Force ; 

(4) The Commonwealth Government to provide ships 
constituting the torpedo flotilla and maintain them in a state 
of efficiency, wages, pay, provision, and maintenance of 
officers and men ; 

(5) The sphere of action of the Naval Force of the 
Commonwea,lth to be primarily about the coast of Common- 
wealth and its territories ; 

(6) The administrative control of the Naval Force of the 

Pari, Pap., Cd. 4948, p. 3. For the dissent of Queensland, see Parlia- 
nientary D^ates, 1910, pp. 24G4 seq. 

® Ibid, pp. 3, 4. 
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Commonwealth to rest with the Commonwealth Govern- 
ment. The officer commanding to take his orders from the 
Commonwealth Government direct, proper sequence of 
command by officers appointed by the Commonwealth being 
maintained. The forces to be under naval discipline ad- 
ministered in same way as in the Royal Navy ; 

(7) Wliilst employed about the coast of Commonwealth 
or its territories, whether within territorial limits or not, the 
vessels forming the Naval force of the Commonwealth to be 
under the sole control of Commonwealth. Should the vessels 
go to other places, the said vessels to come under the com- 
mand of the naval officer representing the British Govern- 
ment, if such officer be senior in rank to the Commonwealth 
officer. Provided that, if it be necessary to send these 
vessels or any of them on training cruises outside the waters 
referred to, arrangements shall be made with the Lords 
Commissioners of the Admiralty through Naval Commander- 
in-Chief on the Australian Station ; 

(8) In time of war or emergency or upon a declaration 
by the Senior Naval Officer representing British Government, 
that a condition of emergency exists, all the vessels of the 
Naval Force of the Commonwealth shall be placed by the 
Commonwealth Government under the orders of Lords 
Commissioners of the Admiralty. The method by which 
the vessels shall come under the orders of the Senior Naval 
Officer would be by furnishing each Commander of an 
Australian vessel with sealed orders and instructions to the 
eflFect that upon the declaration to him by the Senior Naval 
Officer representing British Government that a state of war 
or emergency exists, such sealed orders shall thereupon be 
opened and, in pursuance of their provisions, he shall there- 
upon immediately place himself under the orders of the 
Senior Naval Officer representing British Government ; 

(9) It is, however, to be understood that if the services 
of any of the Coast Defence vessels be desired in seas remote 
from Australia, the approval of the Commonwealth Govern- 
ment shall first be obtained to their removal ; 

(10) To ensure the highest efficiency, the Lords Com- 
missioners of the Admiralty to be asked to agree to the 
Naval Commander-in-Chief on the Australian Station making, 
at request of the Commonwealth Government, periodical 
inspection of the vessels of the Naval Force of the Common- 
wealth, Naval School of Instruction, and Naval Establish- 
ment ; 

(11) Lords Commissioners of the Admiralty to be asked 
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also to approve of the service on the flotilla of such officers 
of the Royal Navy as may be mutually agreed to for service 
as Instructors and Specialist officers and to receive officers 
of the local flotilla for instruction at the torpedo, gunnery, 
and other schools in the United Kingdom ; 

(12) Lords Commissioners of the Admiralty to be asked 
to give opportunities from time to time for officers and men 
specially selected by the Commonwealth being attached to 
battle fleets ortorp^o flotillas in European waters for special 
iustruetion, the expense to be borne by Commonwealth ; and 

(13) Eor special facilities to be given, by arrangement with 
the Naval Commander-in-Chief on the Australian Station, 
for the vessels of the flotilla being exercised in conjunction 
with the ships of the Royal Navy on the Australian Station, 
subject to the command of such combined exercises being 
held by the Naval Commander-in-Chief of the Royal Navy 
on the Australian Station. 

In concluding his memorandum. Prime Minister assures 
me that Commonwealth Government would highly appreciate 
the receipt, at earliest possible moment, of the views of His 
Majesty’s Government on the foregoing proposals. — Dudley. 

This was followed by an invitation from the Secretary 
of State to the Governor-General and Governors of the 
Dominions, sent in a telegram of April 30, 1909^ : — 

The Prime Minister of the United Kingdom, as President 
of the Imperial Conference, has desired me to ask you to 
convey the following message to the Prime Minister of [the 
Commonwealth of Australia] [the Dominion of New Zealand] 
[Cape Colony] [Newfoundland]. 

xt wiU, no doubt, be within your knowledge that on 
March 29 the Canadian House "of Commons passed a 
Resolution to the following effect : — 

‘ Resolution begins : That this House fully recognizes the 
duty of the people of Canada as they increase in numbers and 
wealth to assume in larger measure the responsibilities of 
National Defence. 

The House is of opinion that, under the present constitu- 
tional relations between the Mother Country and the self- 
governing Dominions, the payment of regular and periodical 
contributions to the Imperial Treasury for naval and military 
puiposes would not, so far as Canada is concerned, be the 
most satisfactory solution of the question of defence. 

‘ Part. Pap., Cd. 4-948, pp. 6-7. 
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•The House wiU cordially approve of any necessary 
expenditure designed to promote the speedy organization 
of a Canadian Naval Service in co-operation with, and in 
close relation to, the Imperial Navy along the lines suggested 
by the Admiralty at the last Imperial Conference, and in 
fuU sympathy with the view" that the Naval supremacy of 
Britain is essential to the security of commerce, the safety 
of the Empire, and the peace of the world. The House 
expresses its firm conviction that whenever the need arises 
the Canadian people wiU be found ready and w"illing to make 
any sacrifice that is required to give to the Imperial authori- 
ties the most loyal and hearty co-operation in every move- 
ment for the maintenance of the integrity and honour of 
the Empire. Resolution ends, 

‘ I understand that the Dominion Government proposes 
that its Defence Ministers should come here at an early date 
to confer with the Imperial Naval and Military Authorities 
upon technical matters arising upon that Resolution. 

' His Majesty’s Government have also before them recent 
patriotic proposals made by Australia and New Zealand, 
proposals most highly appreciated by the Mother Country, 
and demanding very cordial and careful consideration both 
as to principle and detail. 

‘I desire, therefore, to commend to you the following 
important suggestion, namely, that a Conference of represen- 
tatives of the self-governing Dominions convened under the 
terms of Resolution I of the Conference of 1907, which 
provides for such subsidiary conferences, should be held in 
London early in July next. The object of the Conference 
would be to discuss the general question of Naval and Militaiy 
Defence of the Empire with special reference to the Canadian 
Resolution, and to the proposals from New Zealand and 
Australia to which I have referred. 

"I assume that as the consultation would be generally 
upon technical or quasi-technical naval and military matters 
the other governments of the self-governing Dominions 
would elect to be represented as in the case of Canada by 
their Ministers of Defence, or failing them by some other 
member of the Government assisted by expert advice, but 
it is entirely for the Government of [the Commonwealth] 
[New Zealand] [Cape Colony] [Newfoundland] to decide the 
precise form of its representation. 

^ The Conference would, of course, be of a purely consulta- 
tive character, it would be held in private, and its delibera- 
tions would be assisted by the presence of members of the 
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Committee of Imperial Defence, or of other expert advisers 
of His Majesty’s Government. I am addressing a similar 
message to the other members of the Imperial Conference.’ 

I am strongly of opinion that an early confidential exchange 
of views between His Majesty’s Government and the Govern- 
ments of His Majesty’s self-governing Dominions beyond 
the seas will be of the greatest mutual advantage, and T 
therefore trust that your Prime Minister and his colleagues 
will see their way to adopt the proposal. 

[To Newfoundland onhj : At present juncture ^ I presume 
your Prime Minister will suspend definite answer until the 
elections are over.] 

[To Cape onhj : 1 recognize that at the present time the 
Government of Cape Colony in common with the other South 
African Governments which are contemplating the proba- 
bility of early union may not be in a position to take an active 
part in such a Conference, but the absence of any represen- 
tatives of the South African Dominions from its deliberations 
would be a serious detriment to the completeness of the 
Conference. 

The Conference met on July 29 and sat several times. 
Before it came together a coalition in Australia had changed 
the composition and the policy of the Commonwealth 
Government and had led to the decision to offer assistance 
in the form of a ' Dreadnought 

A statement was made in the House of Commons by the 
Prime Minister, the Right Honourable H. H. Asquith, M.P., 
on August 26, in these terms : — ^ 

The Conference, which has just concluded its labours, 
was convened under the terms of Resolution I of the 
Conference of 1907. In the invitation sent by His Majesty’s 
Government at the end of April to the Governments of the 
Dominions, it was stated that the object of the Conference 
would be to discuss the general question of Naval and 
Military Defence of the Empire, with special reference to 
recent proposals from New Zealand and Australia, and to 
the Resolution passed on March 29 by the House of Commons 
of the Dominion of Canada. It was further stated that the 
Conference would be of a purely consultative character, 
and that it would be held in private. It follows that all 

^ Viz. a general election, the House of 36 members being equally divided. 

Eoiise ofGommons Debates, ix, 1310-3. 
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resolutions come to and proposals approved by the Conference 
which has now been held must be taken, so far as the delegates 
of the Dominions are concerned, to be ad referendum, and of 
no binding force unless and until submitted to their various 
Parliaments. 

I should add, in special reference to the delegates from 
South Africa, that they did not feel themselves in a position, 
in regard to either naval or military defence, to submit or to 
approve positive proposals until the Union of South Africa 
was an accomplished fact. With this preface T will briefly 
summarize the main conclusions of the Conference in regard, 
first to Military, and next to Naval, Defence. 

After the main Conference at the Foreign Office, a Military 
Conference took place at the War Office, and resulted in an 
agreement on the fundamental principles set out in Papers 
which had been prepared by the General Staff for considera- 
tion by the Delegates. The substance of these Papers (which 
will be included among the Papers to be published) was 
a recommendation that, without impairing the complete 
control of the Government of each Dominion over the 
military forces raised within it, these forces should be 
standardized, the formation of units, the arrangements for 
transport, the patterns of weapons, &c., being as far aspossible 
assimilated to those which have recently been worked out 
for the British Army. Thus, while the Dominion troops 
would in each case be raised for the defence of the Dominion 
concerned, it would be made readily practicable in case of 
need for that Dominion to mobilize and use them for the 
defence of the Empire as a whole. 

The Military Conference then entrusted to a Sub-Confer- 
ence, consisting of military experts at head-quarters and 
from the various Dominions, and presided over by Sir W. 
Nicholson, acting for the first time in the capacity of Chief 
of the Imperial General Staff, the duty of working out the 
detailed application of these principles. 

I may point out here that the creation early this year 
of an Imperial General Staff, thus brought into active 
working, is a result of the discussions and resolutions of the 
Conference of 1 907. Complete agreement was reached by the 
members of the Sub-Conference, and their conclusions were 
finahy approved by the main Conference and by the Com- 
mittee of Imperial Defence, which sat for the purpose under 
the presidency of the Prime Minister. The result is a plan 
for so organizing the forces of the Crown wherever they are 
that, while preserving the complete autonomy of each 
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Dominion, should the Dominions desire to assist in the 
defence of the Empire in a real emergency their forces could 
be rapidly combined into one homogeneous Imperial Army. 

Naval defence was discussed at meetings of the Conference 
held at the Foreign Office on August 3, 5, and 6. The 
Admiralty memorandum which had been circulated to the 
Dominion representatives formed the basis of the preliminary 
conferences. 

The alternative methods which might be adopted by 
Dominion Governments in co-operating in Imperial Naval 
Defence were discussed. New' Zealand preferred to adhere 
to her present policy of contribution ; Canada and Australia 
preferred to lay the foundation of fleets of their own. It was 
recognized that in building up a fleet a number of conditions 
should be conformed to. The fleet must be of a certain size, 
in order to offer a permanent career to the officers and men 
engaged in the service ; the personnel should be trained and 
disciplined under regulations similar to those established in 
the Royal Navy, in order to allow of both interchange and 
umon between the British and the Dominion Services ; and 
with the same object, the standard of vessels and armaments 
should be uniform. 

A remodelling of the squadrons maintained in Far Eastern 
waters was considered on the basis of establishing a Pacific 
fleet, to^ consist of three imits in the East Indies, Australia, 
and China seas, each comprising, with some variations, a 
large armoured cruiser of the new Indomitable type, three 
second-class cruisers of the Bristol type, six destroyers of the 
River class, and three submarines of ' C ’ class. 

The generous offer, first of New Zealand and then of the 
Commonwealth Government, to contribute to Imperial naval 
defence by the gift each of a battleship was accepted with 
the substitution of cruisers of the new Indomitable type for 
battleships — these two ships to be maintained one on the 
China and one on the Australian station. 

Separate meetings took place at the Admiralty with the 
representatives of Canada, Australia, and New Zealand, and 
general statements were agreed to in each case for further 
consideration by their respective Governments, 

As regards Australia, the suggested arrangement is that 
with some temporary assistance from Imperial funds the 
Commonwealth Government should provide and maintain 
the Australia unit of the Pacific fleet. 

The contribution of the New Zealand Government would 
be applied towards the maintenance of the China unit, of 
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which some of the smaller vessels would have New Zealand 
waters as their head-quarters. The New Zealand armoured 
cruiser would be stationed in China waters. 

As regards Canada, it was considered that her double 
seaboard rendered the provision of a fleet unit of the same 
kind unsuitable for the present. It was proposed, according 
to the amount of money that might be available, that 
Canada should make a start with cruisers of the Bristol 
class and destroyers of an improved Biver class — ^a part to 
be stationed on the Atlantic seaboard and a part on the 
Pacific. 

In accordance with an arrangement already made, the 
Canadian Government would undertake the maintenance of 
the dockyards at Halifax and Esquimalt, and it was a part 
of the arrangement proposed with the Australian representa- 
tives that the Commonwealth Government should eventually 
undertake the maintenance of the dockyard at Sydney. 

Papers containing aU the material documents vill be laid 
before Parliament in due course, and, it is hoped, before the 
conclusion of the Session. 


In accordance with these resolutions Canada has pur- 
chased two cruisers from the Imperial Government, and has 
passed an Act in 1910 (c. 43) to regulate its naval forces. It 
was to build in nine years four cruisers and six destroyers. 
Australia has acquired two destroyers, and has placed orders 
for two cruisers in England, and another destroyer and a 
cruiser will be constructed forthwith, being put together in 
Australia. The others will be built locally. A change of 
Government in 1910 resulted in no change of policy save 
that the loan contemplated in Act No. 14 of 1909 has been 
abandoned (Act No. 6 of 1910). New Zealand has under- 
taken by Act No. 9 of 1909 to defray the cost of the cruiser 
of the Indomitable pattern being constructed for the squadi’on 
in China, and the orders for the first-class cruisers for New 
Zealand and Australia were placed in 1910. 

Admiral Sir R. Henderson visited Australia in 1910-11 and 
reported on March 1, 191 1, on the position. His recommenda- 
tions include the establishment of a unit which will first aid 
in the maintenance of the supremacy of the British navy, and 
in the second place help to protect Australian forts and bases. 
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It should ultimately in 1933 consist of 8 armoured and 10 
protected cruisers, 18 destroyers, 12 submarines and 4 depot 
and repair ships, involving a capital cost of £23,290,000, 
an annual charge after completion of £1,226,000 for main- 
tenance, 15,000 men for manning at a cost of £2,226,000, 
£40,000,000 for docks, and a total annual vote of £4,794,000. 
The plan seems bold and worthy of full consideration, but the 
number of men required is a serious consideration at a time 
when Australian prosperity renders it hard to attract men 
to a life subject even to the most modified naval discipline. 

The Commonwealth ^ Act, No. 30, empowers the Governor- 
General in Council to appoint a Board of Administration for 
the naval forces to be called the Naval Board, and to appoint 
and promote officers of the naval forces, and to appoint an 
officer to command the whole or any portion of the naval 
forces. The appointment or promotion of an officer is not, 
however, to create a civil contract between the King or the 
Commonwealth and the officer, a provision necessary in 
maintaining the right of the Crown or the Commonwealth 
to dispense summarily with the services of any officer. 
Officers are not to be promoted except provisionally, unless 
they pass the prescribed examinations within a prescribed 
time, which must not exceed eighteen months after appoint- 
ment, but the requirement of this section may bo dispensed 
with by the Governor-General in Council in the case of 
persons who are officers of the King's regular naval forces. 
Appointments shall be during pleasure, but an officer’s 
commission shall not be cancelled except for cause and after 
he has been called upon to answer in his own defence. 
Except in time of war, an officer may resign his commission on 
giving not less than three months’ notice. The seniority of 
officers shall be determined by regulations. Provision is 
made for appointment or promotion without examination 
for distinguished service, or for marked ability and gallantry 
on active service. Naval colleges and instructional estabhsh- 

^ See Parliamentary Debates, 1910, pp. 4489-95 (Sen. Pearce), 5667- 
1601; 1650-3 (Mr. Hughes), 1653-7 (Mr. Cook), 1657-62, 1671, 1672. Act 
No. 18 appropriates £2,590,000 for naval defence. 
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ments may be established for the purpose of imparting 
education in the various branches of naval science. 

The naval forces shall be divided into two branches called 
the Permanent Naval Forces and the Citizen Naval Forces. 
The former shall consist of officers and seamen bound to 
continuous naval service ; the latter forces are divided into 
the Naval Reserve Forces, consisting of officers and seamen 
not bound in time of peace to continuous naval service, and 
who are paid for their services, and the Naval Volunteer Re- 
serve Forces, consisting of officers and seamen not botmd 
in time of peace to continuous naval service, and who are 
not ordinarily paid for their services in time of peace. Mem- 
bers of the existing Naval Militia Forces are transferred by 
the Act to the Naval Reserve Forces, and members of the 
Naval Volunteer Forces and the Naval Reserve Forces under 
the Defence Act are transferred to the Naval Volunteer 
Forces. Except as provided in the Defence Act^ 1903-10, as 
regards trainmg, the naval forces shall be raised and kept 
by voluntary enlistment only for a period which shall not be 
less than two years. Enlistment is permitted in any part 
of the King’s Dominions, subject to the law in force in that 
part. If the termination of the period of service of a member 
of the naval forces falls in time of war he shall not be entitled 
to be discharged until the end of the war. Except in war, 
a seaman of the Citizen Naval Forces may obtain his dis- 
charge before the expiration of the period for which he has 
enlisted subject to three months’ notice and payment of a 
sum not exceeding £2 i£ a member of the Reserve Forces, 
and of £1 if a member of the Naval Volunteer Reserve. 

The permanent naval forces are liable to continuous naval 
service, and shall at all times be liable to be employed on 
any naval service, including active service. The Citizen 
Naval Forces are not liable in time of peace to continuous 
naval service, and shall only be liable for active service when 
called out by proclamation, though they may voluntarily 
enlist. 

Members of the naval forces may be required to serve for 
trainmg or any naval service either within or without the 

1279-3 o 
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limits of the Commonwealth. The Governor-General in 
Council may, for the purpose of naval service or training, 
place any part of the naval forces on board any ship of the 
King’s navy or in any naval training establishment or school 
in coimesion with the navy. The Naval Discipline Act and 
the King's Regulations and Admiralty Instructions for the 
the time being in force in relation to the King’s naval forces 
shall, subject to the Act and to any modifications and 
adaptations prescribed by the regulations made under the 
Act, apply to the naval forces. Whenever the Common- 
wealth naval forces are acting with the Elng’s naval forces, 
the command shall, subject to any Imperial Act or Regulation, 
devolve upon the senior naval officer present, and any part 
of the Commonwealth naval forces may be placed under the 
command of any officer of the King's naval forces. 

Provision is made that cadets liable for training under the 
Defence Act shall be trained as prescribed in the regulations 
and shall be subject to the Act, and while undergoing training 
be deemed to be members of the Citizen Naval Forces. 

In addition to the powers given in the Defence Act the 
Governor-General in Council may build ships and construct 
docks, shipyards, foundries, &c., for naval purposes, and 
employ persons in a civil capacity in connexion therewith. 
The Governor-General in Council may accept the transfer 
to the Commonwealth naval forces of any vessel of the 
King’s naval forces or of the naval forces of a Dominion, or 
of any officers or seamen of such forces, and may transfer 
to such forces vessels, officers, or seamen of the Common- 
wealth naval forces for such period and subject to such 
conditions as the Governor-General in Council tbinlra 
desirable. Subject to the conditions of transfer the officers 
and seamen so transferred shall fall under the regulations of 
the force to which they are transferred. 

Provision shall be made for the widow and family, or for 
the man himself if any member of the naval forces is killed 
on active service or on duty or dies or becomes incapacitated 
from earning his living from wounds or disease contracted 
on active service, and the payment of an annuity or gratuity 
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to members of the permanent naval forces who have retired 
on account of age or infirmity is contemplated. 

The Governor-General in Council is given a general power 
to make regulations for carrying out the purposes of the Act, 
and suchregulationsmay providepenaltiesnotexceeding three 
months’ imprisonment or £20 in case of pecuniary penalties. 

In the Cape and Natal naval preparations have been con- 
fined to money contributions and naval reserve forces.^ 

§ 3. The Control op the Dominion Fleets 

In the case both of the Canadian Act of 1910 (c. 43) and of 
the Commonwealth Act, No. 30 of 1910, the principle is laid 
down that the fieets shall be xmder the complete control of 
the Government of the Dominion and of the Commonwealth 
respectively. On the other hand, it is clearly contemplated 
that it will be possible for Canada and Australia to place 
their forces at the disposal of the Imperial Government. 
Thus it is provided by s. 23 of the Canadian Act of 1910 that 
in the case of an emergency the Governor in Council may 
place at the disposal of His Majesty for general service in 
the Royal Navy the naval service of any part thereof, any 
ships or vessels of the naval service, and the officers and 
seamen serving in such ships or vessels, or any officers or 
seamen belonging to the naval service. When this is done, 
if Parliament is not in session and is not separated by such 
adjournment or prorogation as will expire within ten days, a 
proclamation shall issue for a meeting of Parliament within 
fifteen days, and Parliament shall accordingly meet and sit 
upon the day appointed by such proclamation, and shall 
continue to sit as if it had thus adjourned or prorogued until 
the same day. There is a similar provision in the Australian 
Defence Act It is contemplated that the forces shall 
be governed by the Naval Discipline AcU 1866, and any 

^ See Cape Acts No. 20 of 1898 ; 14 of 1902; Natal Act No. 5 of 1903. 
The Naval Volunteers were to become members of the Eoyal Naval 
Volunteer Reserve ; see Natal Act No. 33 of 1907. 

® For Canadian views on the naval defence question, see Canadian Annual 
Review, 1909, pp. 49-61, 77-80, 87-99, 226, 227 ; 1910, pp. 139-218. 

02 
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amending Imperial Acts in the King’s Regulations and 
Admiralty Instructions in so far as such Acts, regulations, and 
instructions are applicable, and except in so far as they may 
be inconsistent with the Canadian Act or regulations made 
under the Act. The Governor in Coimcil is empowered to 
direct who shall perform in Canada the duties vested by the 
Imperial Acts or regulations or instructions in the Admiralty 
or ill any other body or officer in the United Kingdom. 

During the course of the passing of the Act there was 
much discussion in the Canadian Parliament as to whether 
sufficient was being dotie by the Dominion Government, and 
as to whether they were not taking steps which would lead 
directly to involving the Dominion in foreign wars in which 
they had no interest, and out of which it was desirable that 
they should remain,^ On the one side it was contended that, 
in effect, Canada was attempting to claim for itself a position 
of neutrality when Great Britain was at war. On the other 
hand it was argued that under the proposal of the Govern- 
ment Canada would be, against its will and against the 
wishes of the people, compelled to share in all the conflicts in 
which the Imperial Government might be engaged. The 
position adopted by the Prime Minister was clear and simple 
He held that it was impossible for the Dominion Government 
to be indifferent to the wars in which Great Britain might 
from time to time be engaged. If Great Britain were at 
war every power would be at liberty to attack Canada, and 
Canada must be prepared to do its share in defending itself. 
On the other hand, the Prime Minister insisted that it was 
not intended in any way to leave the disposal of the forces of 
Canada automatically to the Imperial Government. 

In any case it would be open to Canada to decide, as far 
as aggressive action was concerned, what degree of co- 
operation it would afford against a foreign attack. It can 

^ See House of Commons Hehates, 1909-10, pp. 1732 seq., 2952 seq., 
3210 seq., 3575 seq., 3987 seq., 4316 seq., 4535 seq., 4848 seq., 5107 seq., 
7393 seq., 7590 seq. 

® See also his speeches at Montreal on October 10, 1910 (Montreal Herald, 
October 11, 1910), and on the reassembling of Parliament on November 21, 
1910 ; Home of Commons Debaies, pp. 57 seq. 
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hardly be said that the views of the Prime Minister were 
altogether favourably received in the Dominion . An election 
in the Arthabaska and Drummond division of Quebec which 
followed shortly saw the Government candidate defeated, 
a most unusual and surprising event, which showed that the 
anti-military spirit of the French C’anadians was still strong, 
but a subsequent provincial election showed that the Govern- 
ment had not lost its hold on the province as completely as 
opponents prophesied. Moreover, both in Parliament and in 
the countiy the leaders of the Opposition in Quebec, Messrs. 
Monk,^ Bourassa,’^ and Lavergne, attacked the policy of 
the Dominion as involving the Dominion in needless wars.*" 
On the other hand, the regular Opposition, under Mr. Borden, 
only criticized the Government on the ground that it was 
not prepared to co-operate in all British wars, ard that it 
was decided on the policy of a Canadian fleet in place of 
co-operating by an immediate contribution towards the co^t 
of the Imperial Navj^ pending the creation of an allied fleet 
which on constitutional grounds Mr. Borden advocated. 

By the Australian Act it is provided that the Governor- 
General may transfer to the King’s naval forces, or to the 
naval forces of any part of the King's dominions, any vessel 
of the Commonwealth naval forces and any officers or 
seamen of those forces for such period and subject to such 
conditions as he thinks desirable. Subject to these condi- 
tions officers and seamen transferred shall be subject to the 
laws and regulations governing the naval forces to which 
they may bo transferred. The Governor-General is also 
empowered to accept transfers of vessels of the Bang’s naval 
forces or the naval forces of another Dominion, and of officers 
and seamen of such forces who will then fall under the rules, 
affecting the naval forces of the Commonwealth. The Xaval 
Dii^ciplme Act and the King's regulations and Admiralty 
instructions for the time being in force shall apply to the 
Commonwealth naval forces subject to any modiheations 


" House of Commons Debates, 1909-10, pp. 1769 seq., 2991 peq, 
“ See c. g. Le Devoir, v^eptember 1 8. 1911. 

“ House of Commons Debates, 1909-10. pp. 1738 ricq., 2979 seq. 
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prescribed by regulations under the Australian Act, and 
when vessels of the Australian and Imperial fleets are co- 
operating the command shall, subject to any Imperial Act 
or regulations, devolve on the senior officer, and any part 
of the Commonwealth naval forces may be placed under the 
command of any officer of the King's naval forces. 

In both cases the legislation passed contemplates the Acts 
having extra-territorial effect, and it is indeed clear that 
vdthout such effect the provision of navies proper would be 
meaningless. The regulations which were adequate for the 
Government forces which did not move beyond the Hmits 
of the Colony are quite out of place in connexion with large 
vessels such as those which are now possessed by Canada 
and the Commonwealth. It is not clear whether the legisla- 
tive power for Parliaments covers the whole sphere of opera- 
tions, but the defect, if any, can be remedied by Imperial 
legislation. More important is the fact that the position of 
Dominions with naval forces raises at once a fundamental 
question with regard to the defence and responsibility 
for foreign policy of the Empire, a question which is not 
raised in equal degree by the problem connected with 
military forces only.^ In the first place, there is much 
greater chance of international incidents arising from the 
operations of a force which can go freely over the w’^orld ; and 
in the second place, the existence of these navies is of more 
immediate importance in defence matters to a country 
which depends on its naval strength. It is impossible not 
to recognize that the participation of the Dominions in naval 
defence must ultimately result in their sharing to some 
degree in the direction of the foreign policy of the Empire.^ 

^ See Commonwealth Parliamentary Dehates, 1910, pp. 4489-06, 5597 seq., 
where Mr. Pearce, as Minister of Defence, recognizes the new problems 
presented. The Dominion Government have decided not to accept the 
proposed assistance from the Imperial Government, and have repealed 
the Naval Loan Act No. 14 of 1909, and are going to finance the scheme 
by direct taxation and in part by the proceeds of a note issue (see Acts 
Nos. 6, 11 and 14 of 1910). * See also Part VIII, chap. hi. 



CHAPTEE XI 

HONOURS 

§ 1. Titles oe Honour 

The prerogative of honour is essentially one for the 
personal exercise of the Crown.^ It is clear that the value 
of an honour depends entirely upon its being considered as 
a mark of royal favour, and that possession of an honour 
which was conferred merely by local authority would be of 
practically no value whatever. Moreover, if an honour were 
conferred locally it would only be valid within the local 
limits, and outside those limits it would have only such value 
as might be accorded to it by courtesy in other countries. 
On the other hand, it is the privilege of the Crovm to 
confer honours which are valued throughout the Empire. 

Accordingly honours are never conferred in virtue of local 
Acts. It has, indeed, often been questioned whether an 
honour could be so conferred. It hardly seems possible to 
deny in the abstract that an Act could be passed empowering 
a Governor to confer titles of honour, but that such an Act 
should be approved by the Crown may be regarded as being 
at present impossible, and certainly there is no case on 
record of the passing or the approval by the Crown of such 
an enactment. 

The value of conferring honours on persons in the Colonies 
was insisted upon by Lord Elgin ^ when Govenior-General 

^ For the prerogative, cf. 31 Hen. VIII. c. 10, quoted by Lord ^lacnagbten 
in Earl Cowley v. Countess Cowley, [1901] A. C, 450, at p. 456. 

® See Walrond, Letters and Journals of Lord Elgin, p. 114 It may be 
noted that even a Governor-General cannot ‘ dub ’ a man Knight ; it is 
a power reserved for the Crown alone ; even the Duke of Connaught on 
his visit to open the Union Parliament in 1910 did not receive the power. 
On the other hand, Governors-General and Governors are allowed to per- 
form investitures. Cf . Attorney ^General for Dominion of Canada v. Attorney • 
General for Froinnce of Ontario, [1898] A. C. 247, at p. 252 ; in re Beiard, 
7 Moo, P. C. 23. 
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of the United Province of Canada. He then pointed out that 
the removal of the connexion which had formerly existed 
between the Mother Country and the Colonies through the 
exercise of patronage and commercial protection might be 
replaced in some measure by the judicious grant of titles 
and other marks of the royal favour, showing the continuance 
of a direct connexion between the Crown and the Colony. 
He then recommended strongly that the appointments in 
question should not be made on the advice of Colonial 
ministers, though they could be made on the advice of the 
Governors and of Imperial ministers.^ That position still, 
on the whole, may be said to remain good ; that is to say, 
marks of the royal favour are bestowed not on the respon- 
sible advice of ministers, but on the advice of a minister of 
the Crown in the United Kingdom, whose opinion, of course, 
is obtained in part from the Governor and in part from the 
Ministry of the Colony. It is clear that if the honours are 
to be of Imperial validity they must be granted by an 
Imperial authority. It would be possible for His Majesty 
if the honours were of local validity to confer one which 
should be valid in Canada or in Australia on the advice of 
a Canadian or an Australian Ministry, but as the honour 
cannot be confined in space, the advice must be that of an 
Imperial minister who bears the responsibility of each appoint- 
ment and must inform himself as best he can on the subject 
by what means he find s available to him. Obviously the 
Imperial Officer in the Dominion or State, the Governor- 
General or Governor, must be one source of information, and 
a very important one. Obviously too, due weight must 
be given to the Ministry of the day. But it is clear that the 
weight of the opinion, of the Ministry will differ very con- 
siderably in different cases. If the honour which it is 
proposed to confer is one for poHtical services, their opinion 

^ Of. Sir J. Macdonald’s view, Pope, ii. 2.97 seq., and Goldwin Smith, 
Canada, pp. 155 seq.; Molteno, Sir John IloUeno, i. 341. Higinbotham 
thought that honours should be given by the Governor on the advice of his 
ministers and the Colonial Parliaments; apparently he meant life peerages. 

A motion against the grant of honours was unsuccessful in the New South 
Wales Assembly in 1882 ; see DOtatea, pp. 460-72. 
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must be of much more value than if it is one for matters 
lying outside the political world, as, for instance, emmence 
in art, in literature, in science, in philanthropy, and so forth. 
In 1879 Sir George Grey indignantly attacked the Imperial 
Government for granting, without his knowledge or advice, 
Knighthoods to two members of the Opposition party of 
New Zealand.^ The members were no doubt worthy of the 
honour, but he contended that it was unheard-of for the 
Crown to confer honours on Opposition members without the 
sanction, and in this case without even the knowledge of the 
Premier, the transaction having taken place directly between 
the Governor and the recipients of the honours in question. 

The Secretary of State replied dechning to accept the argu- 
ments urged by Sir G. Grey, but it should be noted that in 
practice since that time the principle of conferring honours on 
the Opposition or on public servants does not appear to have 
been adopted except on the advice of the Ministry of the day. 

In the matter of making certain appointments to the 
Legislative Council of New Zealand by the Atkinson Ministry 
before its retirement, Lord Onslow reported that the action, 
though strictly in harmony with the British custom, had not 
been favourably received in New Zealand, and that it would 
not be repeated, and this statement is certainly correct.^ 

But in notifying the conferment of the high honour of 
Privy Councillor upon Sir Charles Tupper the Governor- 
General on November 11, 1907, expressly inf ormed him that 
the honour had been recommended by Sir Wilfrid Laurier, 
the Leader of the Government.® 

In the case of the Commonwealth, difficulties have arisen. 
In Canada the provinces fall directly under the control of 

^ See New Zealand Part Pa^., 1879, A. 9 ; 1880, A. 2. Todd, Parlia- 
mentary Qoiernment,^ p. 239, note 1, censured Sir G. Grey, but in this 
instance he w'as substantially right ; such a proceeding could not now 
occur. The Federation honours were granted in the case of Canada 
spontaneously (Pope, i. 331, 332), and the Union honours in South Africa 
embraced all parties. Sir 0. Mowat’s honour is said to have been spon- 
taneous ; Biggar, ii. 601 seq. 

® See Par?. Pap., H. L. 214, 1893-4, p. 12; cf. Rusden, New Zealand^ 
iii. 33, n. ® Canadian Annual Review, 1908, p, 25. 
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the Federal Government, and therefore honours for men of 
distinction in the provinces must be recommended by the 
Governor-General, while in Australia the State Governments 
have always claimed that the honours must be recommended 
by the State Governors, and that they should not be in any 
way subject to the concurrence of the Governor-General. 

On the other hand, it has been contended that it is essential 
that the Crown should have the advice of its principle 
representative in the Commonwealth, so as to be in a position 
to weigh the respective claims of the various candidates put 
forward by State Governors, and stress is laid on the fact 
that the recommendations of the State Governors are not 
as has been thought in the states, submitted in any way to 
the approval of the Commonwealth Government. But it is 
natural fqr the State Governments to feel that the Governor- 
General must be influenced by federal opinion in forming 
his judgement of the merits of individuals, of whom in many 
cases in the remoter states he can have not the slightest 
personal knowledge, and it is clear that dissatisfaction in 
Australia is by no means yet a matter of the past.^ The 
federal Labour Ministry declines to propose honours. 

The honours which are conferred, are, as a rule, the Privy 
Councillorships/^ which have been conferred on the Premiers 
present at the Conferences of 1902,3 1907 and 1911, and 
occasionally on other persons, as, for example, on the Chief 
Justice of South Australia, Sir Samuel Way, when ho was 
made in 1897 a member of the Privy Council and a member 

^ See Harrison Moore, Commonwealth of Australia^ p. 350. Tlie states 
were not consulted when the style of Lord Mayor was conferred upon the 
Mayors of Sydney and Melbourne. In 1911, on the other hand, the 
Commonwealth and State supported the request of Adelaide for the title* 
which was, however, refused; Canadian Gazette, Ivii. 498; Adelaide 
Chronicle, June 24, 1911. 

“ Sir J, Macdonald desired that members of the Canadian Privy Council 
should be styled ‘ Right Hon.’, but this was refused ; see Pope, i. 391; ii. 4. 

® Hence Sir E. Barton is a Privy Councillor. Mr. Deakin has declined 
the honour, but Sir W. Laurier, Sir J. Ward, General Botha, Sir R. Bond, 
Mr. (now Sir L. S.) Jameson, Sir J. Gordon Sprigg, Sir A. Hine, 
Mr. Merriman, Mr. Fisher, Sir E. Morris, Sir R. Cartwright, and Sir F. Moor 
of Natal, have accepted it. 
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of the Judicial Committee., in order to strengthen it in dealing 
with Australian appeals. The same dignity has been con- 
ferred upon the Chief Justice of the High Court of the 
Commonwealth, Sir Samuel Griffith, who was made a Privy 
Councillor in 1901. 

In the case of the Union of South Africa, the Chief Justice 
has been created a Baron, and the Chief Justice of Canada 
is usually created a member of the Privy Council, besides 
receiving the honour of Knighthood, or the K.C.M.G., as 
Administrator of the Government. 

In addition to the Privy Comicillorship, the highest honour 
which can be conferred on any British subject, the normal 
modes of rewarding services to the Empire in the Dominions, 
are those conferring membership of one of the classes of 
St. Michael and St. George, which was instituted originally 
in 1 81 8, in connexion with services to the Crown in Malta and 
the Ionian Islands. The Order as now constituted ^ consists 
of the Sovereign, who is chief of the Order, the Grand Master, 
who is the Prince of Wales, and Eaiights Grand Cross, not 
to exceed 100, of which number 30 are assignable for foreign 
services and are disposed of by the Secretary of State for 
Poreign Affairs. There are 300 Knights Commanders, of 
which 90 are disposed of for foreign services, and 725 Com- 
panions, of which number 217 are assignable for foreign ser- 
vices.^ The entry to the Order is as a general rule through 
the lowest class, the Companionships, and the great majority 
of appointments to the high Orders conform to this rule ; in 
several cases, however, the possession of a C.B. or of a Knight- 
hood has been considered sufficient to justify the grant of 
a K.C.M.G., without requiring the grant of a C.M.G. The 
grant of a G.C.M.G. without a previous grant is extremely 
rare, but Sir W'ilfrid Laurier was granted a G.C.M.G. in 
1897, as a signal mark of the royal favour and a recognition of 
his great services to Canada. 

In addition, the creation of Knights Bachelor is not rare. 
Agents-General and Judges normally receive this honour, 

^ Under various royal warrants. 

® There are honorary members also, foreigners so appointed. 
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Chief Justices in 'all the larger places as almost a matter of 
course, and the K.C.M.G. is hardly ever conferred on a judge 
unless he also administers the Government from time to time, 
as in the case of the Chief Justice of Canada, although this 
rule is not absolutely without exception, as in the case of 
Sir Pope Cooper, C. J. of Queensland, but he would normally 
have been expected to administer, and his case is therefore 
not normal. The Knighthood ^ also is an appropriate mode 
of recognizing the services of other than official persons. 
Minor officers in the Civil Service are provided for by the 
Imperial Service Order, instituted by His late Majesty 
King Edward. This Order can be given either for long and 
meritorious service or for service of special distinction, and 
it has been conferred on many distinguished public servants 
in the Dominions. Appointments to other Orders of Knight- 
hood are rare in the extreme, though they are not unknown. 

Such as they are, they are in the main confined to the 
Order of the Bath, which has been granted in a good many 
cases to military officers for Colonial services, and in some 
cases to Colonial military officers. Membership of the Royal 
Victorian Order has been conferred in certain cases, but only 
to persons who have come into personal contact with ro3’'alty 

Governors also receive honours as a matter of course. 
The State Governors in Australia and the Governor of 
Newfoundland receive the K.C.M.G. as a rule, and the 
G.C.M.G. is appropriate to the Govern ors-Gcneral of Canada, 

' Baronetcies are rare ; Sir S. Way in 1899 is an exception ; also Sir E. 
Clouston, Canada, in 1908, Sir 0. Tapper in 1888, and Sir J. Ward in 
1911, a creation which evoked a hill brought in by a member of the 
opposition in New Zealand to forbid the use there of hereditary titles. 
Many Australian statesmen (e. g. Mr. Gillies, Mr. Higinbotham, Mr. Jenkins) 
have refused to be put forward for any honour. Peerages in such cases 
as those of Lord Strathcona, 1897, Lord Mountstophen, 1801, and Lord 
de ViUiers, are very rare, and in the first two cases the reeij^ients reside 
in England. The Crown has also recognized one Erench barony in 
Canada and a Maltese nobility. An hereditary Upper House with baronet- 
cies was proposed in Canada in 1791 (31 Geo. III. c, 31, ss. 6-11), but not 
carried out ; cf . Shortt and Doughty, Bocs, reL to Const, Hist, Canada, p. 665. 

® e. g. a C.V.O. was given to Mr. J. Pope, Under-Secretary of State, 
Canada, on the occasion of the Prince of Wales’s visit in 1907. 
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Australia, and the Union, and the Governor of New Zealand, 
who are usually peers. The Order of the Michael and George 
is also bestowed on members of the Colonial Office, but the 
C.B. is frequently granted to them also, and occasionally 
the Permanent Under-Secretary has received a peerage on 
retirement, a laudable practice. 

Recommendations for honours are made by the Secretary 
of State for the Colonies in the case of aU recommendations 
for the membership of the Order of St, Mchael and St, 
George, and other distinctions for Colonial services. 

§ 2. The Prefix ‘ Honourable ’ 

In addition to honours in the form of titles, the use of 
the prefix ‘ Honourable ’ has now been definitely regulated. 
It is adopted on instructions from the Queen by the Privy 
Councillors and by the Senate of Canada, and by established 
practice it is home by the members of the Legislative 
Councils ^ and the Executive Councils in aU the self-governing 
Dominions. In those cases where membership of the 
Executive Council does not cease on retirement from active 
office, namely in the Dominion of Canada, the Commonwealth 
of Australia, Victoria, and Tasmania, formerly in the case 
of the Cape and presinnably in the Union, the title is borne 
for life. In other cases ex-members of the Executive 
Council 2 may, if they have served for three years, or if in 
the office of Premier for one year, be granted by special per- 
mission of the Crown the right to retain the title after having 
ceased to hold office. These titles, which were originally of 
local application only, were given validity throughout Her 
Majesty’s Dominions by a notice published in the London 
Gazette of June 16, 1893, and by a circular dispatch of 
November 14, 1896, which laid down that members of the 
Legislative Councils of Colonies under responsible govern- 
ment might be permitted after not less than ten years’ 

^ Also by the Speaker of the Assembly. The Australian Senators do not 
use it. 

* The ex-members have precedence as a rule next after members, even 
if the title ‘ Honourable ’ is not continued to them. 



1306 ADMINISTRATION AND LEGISLATION [party 

service to retain for life the title of ' Honourable ’ on retire- 
ment, if recommended for this distinction by the Governor^ 
In the Canadian provinces the Executive Councillors, Presi- 
dent of the Legislative Council, and Speaker of the Assembly 
bear the title, but only for their period of office. 

In the case of judges on retirement it was decided by the 
Secretary of State by dispatches of August 29, 1877, and 
October 31, 1878,^ to permit them to retain the title of 
‘ Honourable ’ within the Colony with precedence next after 
the judges of the Courts from which they had retired. This 
decision evoked from Sir George Grey^ another violent 
protest, and he argued that it was improper that the Crown 
should confer a distinction to be borne within a Colony only. 
The Secretary of State declined to admit this contention, 
and it was, not until 1911 that the practice of recognizing the 
title throughout the Empire was adopted,^ Moreover, when 
the title ' Honourable ’ was conferred on all the members of 
the first Parliament of the Commonwealth as a signal mark 
of the exceptional character of the institution of the Common- 
wealth, it was expressly laid down by the dispatch of 
March 23, 1904, that it should be confined within the limits 
of the Commonwealth itself, a decision which has caused 
some dissatisfaction among those entitled to the use 
locally.^ 

^ The President of the Council and the Speaker of the Assembly may 
retain it after three years’ service on the recommendation of the Governor 
under a dispatch of March 10, 1894. See for all this South Australia Pari, 
Pap,, 1910, No. 54, p. 61. In the Canadian Provinces those entitled to it 
are given it on retirement by courtesy ; see Canadian Annual Review, 1905, 
p. 185. 

® Victoria Legislative Assemhly Journals, 1877-8, App. B, No. 10 ; 
Canada Statutes, 1879, p. xli. 

® New Zealand Pari, Pap,, 1878, A. 1, pp. 15-18. 

^ Ibid., 1910, A. 2, p. 74. 

® Commonwealth Pari, Pap,, 1904, No, 21. In 1911, when Union in 
South Africa had extinguished many provincial honours, special permis- 
sion to retain the title ‘ Honourable ’ was given to various persons by the 
King on January 1. Honours are now conferred twice yearly, January 1 
and June 3. It is the established practice in Canada for the Judges of the 
Supreme Court to be styled ‘ his Lordship ’ in official documents. 
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§ 3. Salutes, Visits, Uotforms, and Medals 

The salutes to be paid to officers in Colonial Governments 
are formally laid down in Nos. 144-7 of the Colonial Regiila- 
'^iions. Governors are also authorized to sanction such salutes 
as may have been customary, and also such as they may 
deem right and proper at religious ceremonies, and further to 
cause the usual salutes to be fired at the opening and closing 
of the Houses of Parliament, but these salutes are in no 
case to exceed nineteen guns. It is customary on all such 
occasions for guards of honour of the local forces to be pro- 
vided, and for the National Anthem to be played.^ 

Provision is also made in Nos. 156-61 of the Colonial Regu- 
lations with regard to official visits between naval officers 
and Governors and Lieutenant-Governors. The principle is 
that the Governor shall always receive the first visit from 
the senior officer in command, but a Lieutenant-Governor 
pays the first visit to a flag officer or Commodore, 1st class, 
who is a Commander-in-Chief. Special rules are laid clown 
as to the payment of return visits and other details. 

According to the regulations approved by the King, uni- 
forms'^ of the first class are assigned to the Governors- 
General of Canada and Australia, the six states of the 
Commonwealth and New Zealand, and to the Governor- 
General of the Union of South Africa. The Governor of 
Newfoundland is only entitled to a uniform of the second 
class, which is also granted to Lieutenant-Governors and 
Cabinet Ministers of Canada, the Commonwealth of Aus- 
tralia, New Zealand and the Union of South Africa. The 
civil uniform of the third class is assigned to members of 
the Ministries in the states of the Commonwealth and in 
Newfoundland, to members of the Privy Council of the 
Dominion. of Canada, who are not Cabinet Ministers, and 

^ This applies also to the Lieutenant-Governors of the Provinces, as was 
admitted by Lord Kimberley in a dispatch of November 7, 1872 ; see 
Ontario Sess, Pap., 1873, No. 67 ; Lefroy, Legislative Power in Canada, 

pp. 101, 102. 

^ See Colonial Regulations, Nos. 163-70. A correct description of the 
various uniforms has been prepared and published with royal approval. 

I 
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to oflBcial membera of the Councils of other Colonies. The 
uniform of the fourth class may^ subject to the sanction of 
His Majesty, obtained through the Secretary of State on 
the recommendation of the Governor, be worn by heads of 
principal departments who are not Executive Councillors, " 
and the uniform of the fifth class may be worn by heads of 
subordinate departments and chief assistants in the principal 
departments. 

The sanction of the King is required to wear a uniform 
when tenure of office has ceased, and such sanction needs 
the recommendation of the Governor and the approval of 
the Secretary of State. The uniform in each case must be 
that which has actually been worn by the officer during his 
tenure of office. 

Governors who, when appointed, are Admirals or GeneraJa, 
wear their naval or military uniform during their tenure of 
office, while other Governors wear the civil uniform of their 
class, but with the sanction of the Secretary of State, 
Governors who are not mihtary officers may wear the uniform 
of the Lord-Lieutenant on occasions of reviews, inspections 
of forces, and similar ceremonies in the Colonies. A special 
state undress uniform has been invented for Colonial use on 
certain occasions. 

The wearing on official occasions of medals is only allowed 
in the case of medals conferred by the royal authority or by 
a legal power in the Dominions.^ The acceptance and wearing 
of medals from foreign potentates is regulated by rules 
approved by the King.® The inconvenience of the Imperial- 
authorities deaUng with all cases of grant of medals has been 
simplified by the practice of empowering by royal warrant 

^ Colonial Regulations, No. 143. It is a question whether a Governor- , 
General or Governor could without royal authority, under the powers given , 
in the Defence Acts of the Dominions, make regulations allowing the grant 
of medals valid locally. It is sufficient to say that this has not yet been ' 
done in any case since Governor Bowen of New Zealand created a medal ! 
in 1869 which was approved ex post facto by the Queen (Pari. Pap., 0. 8.3, f 
pp. 42, 190 ; Rusden, iii. 647). ■ 

* Ibid., App. 6. t 
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|iGovemors to grant naval and military decorations on coll- 
ections approved by the Admiralty and War Office.^ 

§ 4. Precedence 

Precedence is, as a rule, not regulated by legislation, and 
can be expressed in any form that is thought fit by the 
royal authority, whether by letters patent or by warrant, or 
by royal instructions, or by the signification of His Majesty's 
pleasure through the Secretary of State. 

Thus, for example, the precedence of the Puisne Judges of 
the Supreme Court of Canada was regulated by one dispatch 
of October 31, 1878, and it was altered and considerably 
modified by another dispatch of November 3, 1879. More- 
over, the tables of precedence which now regulate precedence 
in the Colonies have as a general rule been drami up and 
formally approved by the Crown ; if they have not been 
formally approved they have been sanctioned by practice 
and custom, and in the absence of special instructions from 
the Edng, the precedence can be regulated by the Governor, 
not in virtue of the automatic exercise of the prerogative, 
but in virtue of the Colonial Regulations. 

A General Table of Precedence is laid down in Colonial 
Regulations, No. 138, but the general table is varied con- 
siderably in each of the Dominions.^ It is provided also in 
Regulation No. 142 that members of the Royal Family take 
precedence next after the Governor of the Colony, and that 
persons entitled to official precedence in the United Kingdom 
or in foreign countries or in any particular Colony are not 
entitled as of right to the same precedence elsewhere. In the 
absence of any special instructions from the Eang the pre- 
cedence of such persons will be determined by the Governor. 

^ See e. g. Kew Zealand Par?. Pap., 1902, A. 1, p. 26 ; 1903, A. 2, p. 10 ; 
1910, A. 2, p. 72 ; Royal Warrant, May 21, 1895. 

® The approved list for Canada, as settled in 1893, will be found in the 
Golonial Office List, 1904, p. 479. That for the Commonwealth was pub- 
lished in the Commonwealth Gazette, December 30, 1905 ; that for the 
Union in the Gazette, September 30, 1910. For Sir J. Macdonald’s views, 
of. Pope, ii. 240, 330, 331. The question of consular precedence has been 
raised in Canada recently ; see Sir W. Laurier’s views, House of Commons 
Debates, 1909-10, pp. 853-5 ; 1910-1, pp. 973 seq. 

1279*a p 
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British subjects, other than Colonial officials, enjoying in 
the United Kingdom precedence by right of birth or by 
dignity conferred by the Cromi, cannot ^ lose such prece- 
dence while either temporarily or permanently residing in 
a Colony. This regulation must, however, be imderstood 
as subject to any special provisions in tables of precedence 
approved by the Crown, and it cannot be said to be acted 
upon generally in the self-governing Dominions, which 
naturally attach importance to the precedence in the 
Dominion itself, and not to the artificial precedence con- 
ferred by birth in the United Kingdom. 

The precedence of bishops has been a matter of consider- 
able variation. Up till 1847 a bishop of the Roman Catholic 
Church was not supposed to be addressed officially in the 
Colonies b.y the style appropriate to his rank, but on Novem- 
ber 20 of that year, in view of the passing of legislation in 
the Imperial Parliament recognizing the bishop as entitled 
to precedence next after the bishop of the orthodox Chmch, 
the Governors of Colonies were informed that they could 
accord the usual official style to Roman Catholic bishops 
and others, but for a long time it was still the rule that they 
took rank after the bishops of the Established Church in 
England.^ This is now, however, completely obsolete, and 
archbishops and bishops take rank usually by courtesy 
according to the date of consecration ; archbishops in a\i 
cases taking rank above bishops.® The position by which 
the English Church was given preferential rank became 
impossible after 1865, when the plan of creating bishops in 

* This is contrary to No. 26 of the Commonwealth list, which makes it 
a matter of courtesy, and the Colonial Regulation must be deemed only to 
be binding when no other rule already exists. The words in italics are 
not in the edition of 1911, but must be deemed still binding. 

’ See the Duke of Newcastle’s dispatch, May 3, 1860 ; South Australia 
ParL Pap., 18T1, No. 115. 

* The Moderator of the Presbyterian Church is sometimes given a similar 
position. In Canada the bishops figure in the table of precedence, in 
Australia not, but de/acfo they may receive a courtesy precedence, and their 
precedence even in the Crown Colonies is a courtesy one. As a matter of 
f^t, in Canada the heads of the Presbyterian and other Churches are also 
given a courtesy precedence; Souse oj Commons Dd>ates, 1910-1, pp. 973seq. 
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the Colonies by letters patent and conferring upon them 
jurisdiction of any kind was definitely and finally abandoned. 
It was then clear that all bishops must be treated alike and 
denied precedence or accorded precedence on like grounds, but 
the new order was not established generally until the nineties. 

It has become the practice of late to vary the rule bj^ 
which members of the Royal Family are given precedence 
next after the Governor of a Colony. Though this was 
observed on the occasion of early visits paid by royalty to the 
Colonies and to India, the Duke of York, when he visited 
AustraKa to open the Commonwealth Parhament in 1901, 
took precedence before the C4overnor-General. On the other 
hand, in New Zealand, which he also visited, he had not 
any such precedence. But on the occasion of the Prince of 
Wales’s visit to Canada in connexion with the Tercentenary 
celebrations in 1907, he was given by dispatch precedence 
over all persons in the Dominion of Canada, including the 
Governor-General, and when the Duke of Connaught was 
sent in 1910 to South Africa to open the first Parliament 
of the Union, he was likewise given precedence by letters 
patent over all persons in South Africa. 

The general regulation of precedence by statute has 
practically never taken place, but it has been regulated in 
the case of the Judges in Australia by the Royal Charters 
of Justice and local Acts. For example, the Royal Charter 
of Justice of 1823 for New South Wales, which ’was issued 
under the statutory authority given by the Act 4 Geo. IV. 
c. 96, gave the Chief Justice of New South Wales precedence 
immediately after the Governor of the state. This charter 
reserved full power to the Crown to repeal its provisions, but 
the Constitution Act of 1865 maintained the provisions of the 
existing Act subject to being altered by the authority which 
could change them. The precedence of the Chief J ustice could 
thus be, and was on a vacancy in 1910 altered by instructions 
from the King/ so as to give the Admiral the usual precedence 

^ That a provision of a local Act could be repealed by the prerogative 
is impossible, and so the Victoria Act, No. 1142 of 1800, s. 11, and the 
Tasmania Act, 19 Viet. No. 23, giving precedence to the Chief Justice next 
after the Lieutenant-Governor, and Puisne Judges next after the Chief 

P2 



1312 ADMINISTRATION AND LEGISLATION [pabtv 

above the Chief Justice. But in Victoria and Tasmania the 
Chief Justice and the Puisne Judges still retain their 
exceptional position. 

In the case of Ne«-foundland, the Charter of Justice of 
1825, which was issued under the authority of the Act 5 
Geo. IV. c. 67, gives the Chief Justice and the judges pre- 
cedence after the Governor for the time being, excepting all 
such persons as by law or usage take place in England before 
the Chief Justice of the Court of King’s Bench. The result 
of that provision is that the Chief Justice takes rank after 
the Prime Minister, if a Privy Councillor, but before a Prime 
Minister, who is not a Privy Councillor, although in 1905 a 
precedence was granted to the Prime Minister of England 
which placed him immediately after the Archbishop of York. 
The New Zealand table was altered in 1903 to give the 
Premier precedence over the Chief Justice, and the Union 
table of 1910 gives him a similar precedence. 

An attempt was made in 1871 in South Australia to take 
away the precedence of bishops as it then existed,^ South 
Australia having always been a particularly democratic and 
anti-clerical community. The Bill was reserved and never 
received the royal assent, which was refused on the ground 
that precedence was a matter especially for the King to 
regulate by the prerogative and not suitable for consideration 
in an Act of Parhament, and that it was not right to deprive 
the existing bishops of their precedence without their con- 
sent. On an address being adopted in 1872 in favour of 
change, it was promised that on no account would future 
bishops be granted precedence without the approval of the 
Colonial Government.'^ 

Justice respectively, could not be changed save by law. This is not a 
case where express words are needed to bar the prerogative. 

‘ They were placed before all Colonial officers, just as in Canada they 
follow the Lieutenant-Governor, who represents the Sovereign, and so they 
wore placed in the provisional Commonwealth table. 

* Farl. Pap., 1871, No. 11.5 ; 1872, Nos. 61 and 68 ; Journals, 1872, 
pp. 194,230; DOiates, 1871, pp. 486, 656-63, 785-800, 887-91; 1872, 717- 
28, 830-45, 1021-4. In Victoria in 1868 an address to the same effect was 
adopt^ in respect of the revised Colonial Begulaf ions of 1867 ; see Debates, 
■vi^816-23, 1101, 1102. A hint was given in a dispatch of September 16, 
1ST2, that the clergy should relinquish their precedence. 
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In the Coinmonwealtli the question of precedence is ren- 
dered peculiarly difficult oj the fact that each state has 
a precedence list, and that the Commonwealth has a general 
precedence list, v\'hieh naturallj-' a^^signs to Commonwealth 
officials a higher precedence than the states can be expected 
to give thejn, and the result is that according as tiie enter- 
tainment is Commonwealth or ^tate, the precedence differs 
substantia^. In practice trouble is saved by state officials 
who do not care for the precedence accoided to them in the 
Commonwealth table remaining away from functions given 
by the Commonwealth.^ 

Wives of officials in the Colonies as a general rule take 
rcink with their husbands. 

Among themselves the Doiiiinioiis may nov.' reasonably be 
ranked in order of the date of creation of the pre.>Nenr status. 
Thus (^inada, constituted a Dominion in ISOT (July 1). 
Australia a Commonwealth in UK'd (January 1), and Xew 
Zealand a Dominion since September 28. 1907, by a pro- 
clamation of September 9, 1907, rank above the Union of 
South Africa, constituted in 1910 (ihiy 31), and below all is 
Newfoundland, w^hich still retains in official use the term 
Colony in its formal documents such as Governor’s speeches, 
Acts, &c. Since the Colonial C^onference of 1907 Dominion 
is a technical term for the self-governing Colonies. The States 
of Australia (Xew South Wales, Victoria, Queensland, South 
Austrcxlia, Western Australia, and Tasmania, in order of popu- 
lation) are not in the full sense self-governing Colonies, and 
the Provinces of Canada (Ontario, Quebec, Xova Scotia, Xew 
Brunswick, Manitoba, British C^olumbia, Prince Ed^vard 
Island, Saskatchew’an, and Alberta, ranked in order of 
official precedence based on date of formation as provinces) 

^ At Common wealtli functions tlie precedence of btate ofiicers infe/ st is 
regulated, by anj state law (o. g. the Liw^ of Victoria and Tahuiaiua re the 
precedence of the judges). The State Premiers claim for thein-^elves a 
Jiigher position than ordinary Federal miiii.sler.s. and for State Chief 
Justices a place after the Federal Chief Justice, that being the Canadian 
model, while the Commonwecilth list places all Chief Justices after the 
Judges of the High Court, and Premiers after them instead of after the 
Federal Prime Minister. 
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are fstill less so : the Provinces of the Union which rank by 
the white male population are really county councils. 

§ 5. Flags 

The flying of flags is regulated by Nos. 148-55 of the 
Colonial Regulations, The royal standard was formerly 
flown at GoTemment House on the King’s birthday and on 
the anniversary of the King’s accession and coronation ; 
since 1911, however, the Union flag with the badge of the 
Colony is flown at Government House daily from sunrise 
to sunset. The Union flag with the approved arms or 
badge of the Colony, emblazoned in the centre on a white 
shield surrounded by a green garland, is used by an officer 
administering the Government, when embarked on board 
ship. The blue ensign with the arms or badge of the Colony 
emblazoned in the centre of the fly (viz. the part between 
the Union Jack and the end of the flag), and the pendant, 
are to be flown bj" all armed vessels in the service of a 
• Dominion Government ; ^ if not armed, the pendant, the 
characteristic sign of a man-of-war, is omitted, but the blue 
ensign is to be flomi. All other vessels registered as belong- 
ing to the King’s subjects in the Dominions will fly the red 
ensign without any badge except where specially authorized 
by warrant from His Majesty or from the Admiralty. Such 
warrants have, however, been issued in the case of Canada, 
the Commonwealth of Australia, and New Zealand, and 
since 1911 in the Union of South Africa.^ Merchant vessels 
of the Dominions may carry distinguishing flags with the 
badge of tlie Colony thereon in addition to the red ensign , 
provided that such flags do not infringe s. 73 (2) of the 
Merchant Shipping Act, 1894. 

It is so flown by the Australian flotilla and the Canadian armed vessels. 
But the agreement of 1911 will alter this; see Pari Pap,, Cd. 5746-2; 
below Part VIII, chap. iii. Y acht clubs which are granted the title ‘ Royal ’ 
by the King are allowed to fly the blue ensign defaced with the club badge 
on approval by the Admiralty. Naval flags are regulated by law in the 
2Ierchant Shipping Aa, 1S94. 

- For the history of ihe new flag with the badge, see Ewart, Kingdom of 

anwia, pp. 6o-71 ; 52 & 53 Viet. c. 73 ; Admiralty warrant for Canada, 
February 2, 1892. 



CHAP. Xl] 


HONOURS 


131o 


On certain occasions if a Governor is embarked his flag 
may be hoisted on one of His Majesty’s vessels, but this is 
regulated by instructions from the Admiralty. 

It should be added that in the case of New Zealand a 
special flag is flown not merely at sea as in other DominionSj 
but also on land. This was provided for in a Bill of 1900, 
which was later, in 1901, re-enacted with modifications and 
is now law. The special flags of Australia and Canada are 
sometimes flown on land, but the use is improper, though 
not illegal.^ 

In the case of the Commonwealth of Australia the flag vith 
the Commonwealth badge has been adopted for the military 
forces without a regulation being made imder the Defence Act 
by the Governor-General in Council, but the Commonwealth 
flag has not been adopted for use on land, and except as 
specially provided by enactments having the force of law or 
issued in virtue of the prerogative, the only flag available 
for the use of British subjects throughout the world is the 
Union Jack, on the use of which there is no restriction.^ 

As minor points may be noted the fact that the King’s 
permission is required for the use of the letter ^ royal ’ by 
institutions of any kind, and that the use of the royal 
arms by tradesmen who are patronized by and receive per- 
mission from the Governor is customary in the Australian 
Commonwealth and New Zealand. 

^ For a discussion of the flying of foreign flags in Canada, see House of 
Commons DehateSf 1910-1, pp. 4432 seq. For New Zealand see Pari. Pap., 
1902j A. 1, p. 9 ; 1903, A. 1, p. 6; A. 2, p, 10; Canadian Annual Eevmv, 
1910, p. 132; for the Commonwealth, Debates, 1908, p. 1791. 

® Lowell, Government of England, i. 51, doubts this, quoting the Panama 
flag incident (Times, September 17, 1903), but see the deliberate statement 
made in the House of Lords on July 14, 1908, by the leader of the Govern- 
ment. Cf. letter from Lord Knollys, December 29, 1907, in Canadian 
Annual Beview, 1908, pp. 584, 585, and ibid., 1910, pp. 261, 358. 

The badge is of course determined by the Crown ; see the application 
from the New Zealand Government in 1908 for the substitution of fern- 
leaves (as since Order in Council of February 28, approved by despatch 
of April 30, 1870, in Canada the maple-leaf) in the Governor’s flag ; Pari. 
Pap., 1908, A. 1, p. 17, and for Canada, Anmial Review, 1910, p. 261. 



CHAPTER XII 

IMPERIAL LEGISLATION FOR THE DOMINIONS 

The Imperial Parliament has not, of course, given up its 
liifht to legislate for the whole Empire, and even its determina- 
tion not to tax the Empire in North America could of course 
be undone by a simple taxing Act, passed in the ordinary 
way, which would ipso facto repeal that great statute of 1778, 
which asserts for ever the determination of the Imperial 
Government to abandon the principle of raising taxes save 
for the benefit of the Dominion concerned. The Act reserved 
the power to regulate trade on the understanding that the net 
produce of such duties as might be levied should go to the 
Colony. Still, for many years from that date the territorial 
revenues and the Crown revenues were also reserved from 
Colonial control, though they were regularly spent on the 
Colonies. But vith self-government taxation and control 
of trade and commerce disappeared for good and have never 
been revived.^ 

The general rule regarding Imperial legislation is that it 
will not be passed save where it is necessarj^ for the satisfac- 
tory carrying out of foreign policy and treaty obligations, 
or other matters of internal interest in which either unifor- 
mifj’ or extra-territorial application is required. Thus the 
Extradition Acts of 1870 and 1873 ^ provide for the procedure 
to be followed in cases of extradition. The framework of 
a jurisdiction to be exercised in the United Kingdom and in 
the Colonies alike with necessary modifications is set up, and 
its operation may at any moment be invoked by the action 

The Customs C onsoUdation Act, 1876 (39 & 40 Viet. c. 36), provides a 
Complete customs code applicable when the Colonial Legislatures have not 
made provision as regards customs matters, as all the Dominions have 
done. rorthe.\cts as to Colonies, see Piggott, Dwperial Statutes appli- 
cable to the Colonies ; Tarring, Law relating to tlte Colonies^. 

- 33 & 34 Viet. c. 52, s. 17 ; 36 & 37 Viet. c. 60, s. 1. 
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of the Imperial Government in passing an Order in Council 
applying the rules to cases of extradition between Great 
Britain and any specified foreign power. The Act thus 
legalizes not merely the arrest in the Colony, but detention 
outside on the high seas, a point necessary, as the Chief 
Justice of the Commonwealth pointed out in McKelvey v. 
Meagher,^ because of the territorial limitations of Colonial 
legislation. The Act also allows room for action by the 
local legislature ; there are two possibilities : either the local 
parliament may enact a complete code of extradition rules 
and then have that code given full effect by an Order in 
Council which suspends for the time being the Extradition 
Act in respect of that Dominion for such time only as the Act 
remains in force, or the Legislature may confine its activity 
to provisions as to what Courts are to exercise the power of 
committing offenders, and so on. Or the Crown may merely 
act upon the Imperial Act as in Newfoundland‘S and the Trans- 
vaal, The former method is that adopted by Canada. In this 
matter Canada has had a curious history ; the Legislature 
of Upper Canada in 1833 (3 Will. IV. c. 7) authorized extra- 
dition without a treaty, and in 1843, when the Act (6 & 7 Viet, 
c. 76) to confirm the Ashburton Treaty of 1842 was passed, it 
was provided that its effect could be suspended in Canada 
by Order in Council if a Canadian Act w'^ere passed to give 
suitable powers ; this was done for the Province of Canada in 
1849 and in 1868 (c. 94) for the whole of Canada. When the 
Imperial Act of 1870 was passed there was a desire in Canada 
to adopt the same plan respecting all extraditions as that in 
force under the statutes regarding the Ashburton Treaty, 
but there was long delay in acceding to this request, and Acts 
of 1873 and 1874, which were reserved, did not come into 
effect. But an Act of 1877 (c. 25), as amended in 1882 (c. 20), 
was ordered to be taken as suspending, w’hile it remained in 
operation, the action of the Imperial law, and in 1888 a similar 
order w'as issued in respect of the Act of 1886 (c. 142) consoli- 

^ (1906) 4 C. L. R. 265. 

^ In re Israel Goldstein, 1905 Newfoundland Decisions. 247 ; 8tone v. 
Rex, [1906] T. S. 855. Cf. Piggott, Extradition, pp. 181 seq. 
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dating and amending the law, and when the Revised Statutes 
(c. 155) appeared in 1906, another Order in Council suspended 
the operation of the Imperial Acts. It may be added that it 
is not altogether easy to see what practical advantage is thus 
gained,^ as the only difference resulting is that the detention 
in this country of a prisoner while in transit from Canada to 
a foreign state, or vice versa, under extradition is probably at 
least informal and, if he escaped re-arrest, would have to be 
under a new process, as against a fugitive offender at large 
in this country, whereas if the proceedings were taken all 
under the Imperial Act the warrant under which he was 
being conveyed from Canada would be in these circum- 
stances adequate authority for his re-arrest. 

Again, the Acts of 1869 (32 Viet. c. 10) and 1884 (47 & 48 
Viet. c. 31) provide for the removal of prisoners from one 
Colony to another or to the United Kingdom in cases where 
such removal may be deemed desirable. The first Act pro- 
vides for permanent arrangements between two Colonies 
approved by Order in Council ; the second for transfers in 
individual cases. In all these cases the approval of the 
Secretary of State is needed as weU as the assent of both 
Colonies, and the matter has sometimes attained considerable 
political importance, as in the case of the deportation of the 
chief Dinizulu from Zululand, and in the deportations from 
Natal after the revolt of 1906-8 the prisoners were on the 
coming into force of union released by the order of the new 
Government. It would, of course, have been open to the 
Natal Government and Legislature to banish the men in 
question, but it could not by any exercise of legislative power 

^ It is true that the Governor now acts as a Colonial officer, not under 
an Imperial Act, but that is only a formal difference. For the history of 
this matter, see Canada Sess. Pap., 1877, No. 13, pp. 10 seq. ; Pari. Pap., 
C. 1482, 1526, 1557, 1621, 1645, 1683. Cf. also Forsyth, Cases and Opinions 
on ConstitutioyialLaw, pp. 341-74 ; Clarke, Extradition, pp. 96 seq. Canada 
also has provision in its Extradition Act (since 1889, c. 36) for extradition 
without treaty, and the legality of this is seen from Attorney-General for ike 
Dominion of Canada v. Gain and Gilkula, [1906] A. C. 542 ; Boltelmes v. 
Brenan, 4 0. L. R. 395 ; Hong Kong v. Attorney-General, [1910] T. S. 348. 

® Pari Pap., Cd. 3563, pp. 8, 9 
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have authorized their detention elsevhc-re, as compared 
with their mere removal from the Oolonv. and the good 
offices of the Imperial CTOvernnient had therefore to be 
invoked to legalize the transit over the seas. 

The Fugitive Offenders Act, 1881 (44 & 45 Tict. c. 69). v-hich 
re-enacts earlier provisions (6 A; 7 Viet. c. 34 : 41 & 42 Viet, 
e. 67), sets up an elaborate system under which inter-imperial 
extradition is provided for by a procedure in the main 
identical with that which has been laid dovm in extradition 
cases. The need for an Imperial Act was obvious : it seems 
fairly clear that without such an Act there would be no 
legal power of rendition of criminals as has been held by the 
High Court of Australia in a case wliich came before its 
notice.! ii of the Act proved a simpler procedure by 

the backing of v^arrants without the intervention of the 
Governor, which is required in lieu of the intervention of 
the Secretary of State in this country in ordinary cases of 
extradition. Part iii of the Act provides for the exercise 
of Colonial jurisdiction by either Colony wliere an offence is 
committed on the boundary of the Colony or on a journey 
between two Colonies, subject to the rule that no person not 
a British subject shall be tried for an offence not committed 
in a British possession. It also provides that false evidence 
for the purpose of the Act may be punished either in the 
place where it was fabricated or in the place where it was 
given, and it provides that offences under these sections of 
the Act shall be punished on the principles laid dovm in 
the Colonial Courts Jurisdiction Act, 1874, under which the 
punishment to be awarded is that most similar to the English 
punishment of such an offence. S. 25 of the Act legalizes 
the conveyance of a prisoner in a British ship from one part 
of a British possession to another, despite the fact that the 
vessel may be on the high seas during the voyage, a provision 
which seems to have escaped the notice of the Supreme Court 

^ Brown v. Lizars. 2 C. L. R. 837 : Hazelton v. Poikr, 5 C. L. R. 445. 
Part ii is still no doubt in force in Australia, undei’ the Order in Council of 
.\ugust 23, 1883. But it is in effect rendered needless by the Common- 
wealth legislation under s. 51 (xsiv) of tlie Constitution ; see Harrison 
Moore, Coynmonwealth of Australia^ pp. 481 seq. It is in force in South 
Africa under Orders of November 17, 18SS, and December 12, 1891. 
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of New Zealand in the case of the Wellington Cooks and 
Stewards' Union} 

Again, by the Army Act, 1881,^ as amended from time to 
time, the Imperial forces throughout the Empire are organized 
and controlled ; there are given by the Act certain definite 
powers to Colonial Legislatures to alter the provisions of 
the Act as to fines, &c., to suit local conditions, and the Courts 
of the Colonies are empowered to deal with certain matters 
under the Act, while the Legislature may provide for dealing 
vith these matters if necessary. These provisions are, of 
course, to be entirely distinguished from provisions relative 
to the local forces, which are governed mthin the Colony 
by reason of their own local Acts, which, however, are given 
validity outside the Colony by s. 177 of the Army Act, which 
expressly provides that the Army Act shall apply to such 
forces even outside the Colony only when the local Act is 
silent. It has now, however, been arranged that the rule is 
to be that local legislation provides that when the troops of 
a Colony are acting outside the Colony with Imperial troops 
the Army Act shall apply ; but this is not extended to cover 
cases where the troops 'would be acting inside the Colony 
along with Imperial troops. This rule is embodied in Aus- 
tralian and New Zealand Defence Acts, No. 15 and 28 of 1909.‘‘^ 
In the case of the navy the Colonial Defence Acts^ 1865 and 
1909, allow the Cro'wn to accept ships and men offered by 
Colonies and to use them for naval service. The Act of 1865 
gives power to apply the naval regulations to men serving on 
these vessels when they have been accepted for service. The 
Act has never been much used, for the local forces of the 
Australian Colonies were only in part ever raised or put under 
its provisions, and a domestic fleet was maintained under the 
ordinary power of the Colonies to legislate for peace, order, 
and good government,^ The Act itself disclaims any inter- 
ference with the general power of the Colonies, and the 
Dominions have full power to legislate on defence indepen- 

^ 26 N. Z. L. R. 394. ' 44 & 45 Viet. c. 58. 

See Part V, chap, x ; 9 Edw. VII. o. 3, ss. 8, 9. 

* Pari Pap., H. L. 125, 1884-5 ; 9 Edw. VII o. 19. 
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dently of this Act, though the limits within which such 
power can be exercised are not certain. 

There may be mentioned as due to international con- 
siderations the Foreign Enlistment Act, 1870, the Slave Trade 
Acts of 1824, 1843, and 1873, the 2Iail Ships Act, 1891, the 
Anglo-French Convention Act, 1904, the Intermtional Copy- 
right Act, 1886, the Geneva Convention Act, 1911, &c. 

There are again several Acts which provide for Imperial 
co-operation in judicial matters. The Bankruptcy Act'^ 
requires Courts throughout the Empire to render each other 
assistance in bankruptcy matters ; there have been a good 
many decisions on the Act, and it is clear that it makes a rule 
of law what would else be a mere rule of international comity. 
Again, an Act of 1859 ^ provides for the superior Courts 
throughout the Empire submitting cases to other superior 
Courts to obtain a decision as to the law prevailing in that 
other part of the Empire. A. similar Act ^ as regards 
foreign countries is dependent on treaties being made, and 
no treaties have yet so been made. Provision also exists 
under an Act of 1859 ^ for the examination of witnesvses and 
so forth by any Court in one part of the dominions of the 
Crown at the request of another Court, if any case is pending 
before that Court on which the evidence of absent wdtnesses 
is desired. Acts of 1856® and 1870® apply the principles of 
this x\ct to cases of civil character and of criminal character 
pending in foreign Courts, with an exception in cases of a 
political character. Powers of making rules of court in these 
matters are given to the Judges of the High Court in the 
United Kingdom, but their exercise has been waived in 
favour of the power of making rules already vested in Colonial 
Courts generally. 

^ 46 47 Viet. c. o2, ss. IIS. 168; cf. Callender, JSykes a> Co. v. Colonial 

iiecrctary of Lagos, [1891] A. C. 460 ; in re Estate Campbell, [1905] 
T. 8. 28 ; in re insolvent Estate Skeen, 27 N. L. JR. 536, at p. 543 ; Clark, 
Australian Constitutional Law, pp. 298, 299; Dicey, Conjlid of Lawsf 
pp. 330 seq. 

“ 22 & 23 Viet. c. 63 ; cf. Lord v. Colvin, 29 L. J. Ch. 297. 

® 24 & 25 Viet. c. 11, 

* 22 Viet. c. 20 ; 48 & 49 Viet. c. 74. The practice is regulated by local 
Colonial rules. 

“ 19 & 20 Viet. c. 113. 


* 33 & 34 Viet. e. 52, s. 24. 
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The Metchanl Shipping Act, 1894, confera, ratifying in this 
regard older Acts, full powers of legislation on Colonial 
Legislatures with regard to making regulations as to the 
examination of engineers, masters, or mates, and if the Board 
of Trade are satisfied with the rules thay may declare them to 
have the same effect in rendering certificates available as if 
they were the British rules ; under this power (s. 102) Orders 
in Council have been issued for Canada, Newfoundland, and 
the Australian Colonies, now states, and New Zealand. It 
also empowers (s. 444) the Board of Trade to accept Colonial 
loadhnes, and by Order in Council give them Imperial 
validity. The powers conferred in ss. 735 and 736 as to 
registered and coasting vessels have been dealt with above, 
and those as to inquiries into casualties will be mentioned 
later (Part VI, chap. ii). 

Other Acts which rest in the main on the need for extra- 
territorial validity include the Act of 1865, which renders 
valid throughout the Empire marriages contracted in a 
Colony and declared valid by an Act of the Legislature, pro- 
vided that the persons married were able to marry under 
English law at the time,^ and the Act of 1860 ® which permits 
Colonial Legislatures to enact that if a person be feloniously 
smitten within a Colony and dies without he may be tried 
in the Colony where the offence was committed, though the 
offence did not become perfected by the death of the victim 
within the Colonial limits. Moreover, the Admiralty juris- 
diction of Colonial Courts and the power of the Legislatures 
to confer such jurisdiction depends on Imperial legislation® 
to which reference will be made later. 

The Imperial Naturalization Act of 1870 deals with the 
matter imperially, partly because of the question of extra- 
territorial effect, partly because of the need of uniformity, 
partly because naturalization is essentially an Imperial 
concern. Some of its provisions have validity throughout 

‘ 28 & 29 Viot. 0 . 64 ; Blaekmore, OonstUaiion of South Australia, p. 68. 

’ 23 & 24 Viot. c. 122. Of. jurisdiction given by the Foreign Jurisdiction 
Act, 1890, and British Settlements Act, 1887. 

’ 12 & 13 Viot. 0 . 96 5 of. 46 Geo. in. e. 54, and 53 & 64 Viot. o. 27. 
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the Empire ; tlius the nationality of a wife is declared to be 
that of her husband, and provision is made of universal 
validity as to the status of children who live with a person 
who has become naturalized during childhood. There i&, 
however, a great difference between the case of naturalization 
in the United Kingdom and naturalization in a Colony. 
In the first case, the naturalization is valid throughout the 
Empire, in the latter case only in the Colony itself. There 
are such laws in all the Dominions, Canada, Newfound- 
land, Australia, New Zealand, and the Union of South Africa, 
naturalization in the federations being federal now. 

The position is anomalous and rather absurd. Thus a man 
who is naturalized in a British Colony may be a minister of 
the Crowm there, but becomes when he goes outside the 
territory a foreigner. There are several cozisequences which 
would flow from this position : in the first place, it is held 
that he docs not fall under the Foreign Jurisdiction Act, so 
that a British naturalized subject in China, formerly in 
Korea, or Siam, or Turkey, or Morocco, would not be subject 
to consular jurisdiction, it would then seem to follow that 
he was subject to the local jurisdiction, but that in turn 
would be intolerable, for clearly ho would expect and every 
one would expect that he should receive full protection from 
his adopted country. Yet if the country's consular Courts 
exercised jurisdiction, lie might in England bring an action 
against the consular judge, when next he visited this country, 
and obtain damages for false arrest and so forth. Moreover, 
it is not satisfactory froin any point of view to maintain 
this curious localization of British nationality. The objec- 
tion that the declaring of all persons colonially naturalized 
to be full British subjects w’ouid open naturalization to many 
unworthy persons is of no weight when it is remembered that 
every native of Papua is a natural-born British subject, and 
an average naturalized j)ersoii is not cit all on a level with 
a native of Papua. Further, the grant of British nationality 
need not carry with it for a moment full civil rights as if he 
were a natural-born British subject ; such rights are often 
not accorded in the Colonies to naturalized persons without 
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a special term of residence, especially in regard to the 
franchise ^ and old-age pensions, and the declaration that 
eyery person naturalized in a Colony was a British subject 
all the world over would have nothing but an excellent effect.^ 
Local legislation as to naturalization differs substantially 
from British merely in the length of time required ere 
naturalization takes effect ; thus in Canada a period of three 
years is required, while in New Zealand the time is left to 
the discretion of the authorities ; in the Cape it used to vary 
from time to time, but was very short. In addition in 
Australia there was a colour bar against naturalization, which 
of course is not English, and with federation each state has 
a separate sj^stem, just as in Canada until 1867. By Act 
No. 4 of 1910 the legislation of the Union of South Africa is 
made uniform, but natives are not usually naturalized, the 
matter being one of discretion. 

There has been desultory discussion of the possibility of 
establishing a naturalization which would have Imperial 
validity on condition of complying with Imperial conditions ; 
such naturalization would be in addition to the still limited 
local naturalization, and would be a special advantage ; but 
though the scheme is not unpromising, it may be noted that 
it would cause trouble to a man who had already naturalized 
himself to get a second certificate, and that a further compli- 
cation of a tiresome and obscure question is to be deprecated. 
It may bo added that, the Governors of British Colonies are 
allowed by the Actof 1870 to grant certifica-tes of re-admission 
to British nationality in the cases contemplated in the Act ; 
such re-admission has Imperial validity. 

There are all sorts of Acts applying to the Colonies which 
are not exercises of legislative authority with regard to the 
Colonies at all, but are legislation with regard to things in 
the United Kingdom, provided things in the Dominions are 
^ See Part III, chap, v ; Pari. Pap., Cd. 5273, pp. 155, 156. 

® The question was considered at the Imperial Conference of 1911. See 
Pari. Pap., Cd. 3524, pp. 52-159, for the draft Bill to consolidate and 
amend the Imperial Act. This contemplated a grant of Imperial natu- 
ralization in a Colony if substantially similar conditions to those enforced 
in England were fulfilled; Jowm. Soc. Comp. Ley., xvii. 135-41. 
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done in a certain manner. Thus there is no longer main- 
tained the Imperial legislation of 1868, whieh gave each 
British doctor a right to be registered in the Dominions in 
virtue of his registration in this country ; ^ on the contrary, 
the Act of 1886, amended in 1905 to apply to Canadian 
provinces also, allows the recognition of registration here of 
Colonial doctors on condition of reciprocity and on satisfac- 
tory evidence being forthcoming that the Colonial course is 
approximately equal to the British. Another case of such 
legislation is the rule with regard to Colonial probates, under 
which the Court in the United ffingdom will seal the 
probate of a Colonial Court if the Colony has made adequate 
provision for reciprocal recognition of Imperial probates.® 
Formerly, a person with probate of a will of a person who had 
died domiciled in a Colony, could obtain a grant of adminis- 
tration with the will annexed, but now he could automatically 
seal the probate in the English Court. Similarly, under 
s. 20 of the Fiimnce Act, 1894, where a Colony either levies 
no duty on death in respect of English estates or allows 
reciprocity, a sum equal to the duty levied in the Colony 
win be aUowed in respect of property in a Colony of persons 
dying domiciled in England.® Another important series of 
Acts deal with Colonial stocks,* 

One very important fimction of the Imperial Parliament is 
the validating of laws invalidly passed by the Colonial Legis- 
latures. Thus in the case of South Australia the Constitution 
Act, No. 2 of 1855-6, was apparently valid in itself, but the 
Electoral Act, No. 10 of 1856, under which the first two Houses 
were elected, was invalid, for it was not reserved as required 
by the Constitution. Therefore aU the legislation passed was 

^ See Beg, v. The College of PhysiciaTis and Surgeons of Ontario^ 44 
U. 0. Q. B. 564 ; 1 Cart. 761 ; 21 & 22 Vict. c. 90 ; 49 & 50 Viet. c. 48 ; 
5 Edw. Vn. c. 14. " 55 Viet. c. 6. 

® See above. Part III, chap. ii. Of, also 63 & 64 Vict. c. 14 (admission of 
Colonial solicitors ) ; 41 & 42 Vict. c. 33 ; 49 & 50 Vict. c. 48, ss. 23, 26 
(dentists), &c. There are also certain reciprocal provisions regarding 
patents ; see 46 & 47 Vict. e, 57, ss. 103, 104 ; 48 & 49 Viet. c. 63 ; 5 
Edw. VIL c. 15, s. 65. 

* 40 & 41 Vict. c. 59 ; 55 & 56 Vict. c. 35 ; 63 & 64 Viet. c. 62, 

1279-3 Q 
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invalid, and so it was confirmed by no less than three x4.cts, 
one in 18G2, cinother in 1863, and another in 1865.^ In 
1901 2 it was found necessaiy to validate a series of New 
South Wales, Queensland, and Western Australia Acts, and 
in 1907 ® a final e.v post facto validation was given to ever 5 ’' 
Act passed by a Colonial or State Parliament if assented to 
by the Governor and not disallowed, or reserved and 
assented to by the Crown, whether or not the proper forms 
had in each case been adopted. In the case of Canada, an 
Act of 1871 removed doubts as to the validity of the Canadian 
Acts of 1869 and 1870 respecting the administration of the 
North-Western Territories and Manitoba, an Act of 1875 
validated the Oaths Act of 1868 and extended the power 
of the Dominion Parliament to define the privileges of the 
Houses, and an Act of 1886 defined the powers of the 
Dominion Parliament as to the representation in the Parlia- 
ment of the territories not yet provinces. A later Act of 1907 
altered the amounts of the provincial subsidies, and an 
Act of 1895 enabled the appointment of a Deputy-Speaker in 
the House of Commons.*^ 

In the case of the Commonwealth, British North America, 
and the Union of South Africa, Imperial legislation was 
essential to provide for a federation or union ; otherwise all 
the power of the legislatures would have been unavailing 
to create a federation or union. The Imperial legislation 
which estabhshed the Constitutions of the Australian Colonies 
was due to the desire to establish governments with limited 
powers to begin with, in place of the representative govern- 
ments which alone the Crown could erect, and once legislation 
was started it was impossible to get rid of it except by other 
legislation. In Newfoundland a clear sweep was made before 
the letters patent of 1832 were issued under the prerogative, 
but an Act of 1847 defined certain principles which regulate 
the government still. In New Zealand the establishment of 

^ See Blackmore, GomtiPiition of South Australia, pp. 64~8. 

' 1 Edw. Vn. c. 29. Of. also 56 & 57 Viot. c. 72. 

^ 7 Edw. VIL c. 7. 

* See Provincial Legislation, 1867-95, pp. 13 seq. 
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a representative legislature under an Imperial statute was 
inevitable in view of earlier legislation in 1840 and 1846, and 
other Acts were needed in 1857, 1862, and 1868 to make the 
path of the Parliament clear by removing obsolete fetters 
on its action.^ 

The boundaries of a Colony are not open to a Colony to 
regulate ; this follows from the fact that the territory for 
which it legislates is clearly what it has not, but what it 
wants to get. It was long thought that a mere exercise of 
the prerogative in every case was sufficient to transfer 
territory to a Colony, but at last doubts on this head became 
very strong ; in some cases the boundaries had received 
incorporation in an Act of Parliament, and it was asked 
whether they could be changed thereafter. Finally, the 
whole matter was determined by the Colonial Boundaries 
Act^ 1895, which ratifies all such alterations ex post facto 
and for the future, subject to the reserve that the consent of 
the self-governing Colonies enumerated was necessary. This 
Act was made by the Commonwealth Constitution Act, 1900, 
to apply to the Commonwealth as a whole, and not to the 
individual states. In the case of the Union of South Africa 
it apphes to the Union. It may be noted that from their 
establishment to their extinction the Transvaal and the 
Orange River Colony never fell under the protection of the 
Act, which could have been used to alter very considerably 
their boundaries despite any adverse views which they might 
have had. The Act was availed of to transfer territory from 
the Transvaal to Natal after the Boer war, but not to add 
Papua to the Commonwealth. That possession is merely 
under the authority of the Commonwealth under s. 122 of 
the Constitution. 

Other Imperial Acts owe their character to the subject- 
matter. Thus the Act of 1901 regarding the demise of the 
Crown is general in terms and applied to Australia, as was 
seen on the occasion of the death of the late King in 1910, 
when the question was discussed, ^ and so is the Act to add 

^ See these Acts in Gonstitutim and Government of New Zealand,y^. 12-17. 

® The Queensland Act of 1910, which re-enacts the provisions of the Act 

Q2 
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new titles to the Crown. Again, the Regency Act of 1910 
is a case of Imperial legislation which could not be varied 
for the Dominions ; the Civil List Act and the Act to alter the 
declaration at accession were instances of similar legislation ; 
the latter evoked an ardent address from the Lower House 
of the Commonwealth in favour of the change.^ 

In conclusion, the Colonial Laws Validity Act, 1865, the 
Interpretation Act, 1889, and the Parliament Act, 1911, are 
necessarily a piece of Imperial legislation.^ 

of 1901, is rendered more than a mere nullity by the addition of a clause 
relieving officers of taking the oath over again, as to which there was doubt. 
The Privy Council in 1910 decided on a reference that oaths need not again 
be taken by judicial officers, &;o., in England, and South Australia has 
accepted the view and so also apparently Victoria. 

^ See 1 Edw. VH. cc. 4, 5, 15 ; 10 Edw, VII & 1 Geo. V. cc. 26, 28, 29 ; 
39 Viet. c. fO, 

® The Official Secrets Acts, 1889 and 1911, are noteworthy in applying to 
the Empire, but with a proviso for their suspension in cases where local 
legislation is passed. No Orders have been issued, though such legislation 
exists in Canada {Bev, Stat., 1906, c. 146, ss. 73, 85, 86), Australia (Defence 
Act, 1903-9, ss. 73, 82), and New Zealand (Act No. 28 of 1909, s. 61). See 
also the Explosives Act , 1883, s. 3 ; 24 & 25 Viet. c. 100, ss. 9, 57 ; 16 & 17 
Viet. 0 . 48 (Colonial coinage offences) ; 39 & 40 Viet. c. 36, ss. 151, 161 
(customs) ; 22 Geo. HI. c. 75 ; 54 Geo. HI. c. 61 ; 57 & 58 Viet. c. 17 (leave 
of absence) ; 11 & 12 Will. IH. c. 12 ; 42 Geo. HI. c. 85 (punishment of 
Governors) ; 5 & 6 Viet. c. 45 ; 10 & 11 Viet. c. 95 (copyright) ; 25 & 26 
Viet. c. 20 (prohibition of issue of habeas corpus into Colony with a Court 
able to issue the writ ex parte Anderson, 30 L. J. Q. B. 129 ; jR. y. Crewe, 
ex parte Sekgone, [1910] 2 K. B. 576). It is instructive to compare the 
terms of e.g. 17 & 18 Viet, c, 80, s. 58, which make certain certificates of 
birth, &c., available in all the Dominions, with e. g. 7 Edw. VII, c. 16 as to 
the proof of Colonial laws in England, or the objection to legislation 
regarding marriage in Pari Pap,, Cd. , 5273, pp. 200, 210, 211. The 
Pacific Cable Board Acts (1 Edw, VII. c. 31 ; 2 Edw. VII, c. 26) represent 
the carrying out of a joint business. 
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CHAPTER I 

THE TENURE OF JUDICIAL OFFICES 

At the time of the grant of responsible government, the 
judicial oflftcers generally in the Colonies enjoyed a secure 
tenure ; it was possible under Burke’s AcU- for the Governor 
in Council of a Colony to amove the judge for such reasons 
as the Governor in Council might think fit ; but such 
amoval was subject to an appeal to the Privy Comicil in the 
ordinary course, and therefore it was secured that the judge 
should not lose office without the approval of the Privy 
Council. Moreover, the practice had grown up of removing 
judges on petition from the Houses of the Legislature.^ 
This removal, however, which was based on the analogy of 
the English practice, was not considered a matter of course. 
A Colonial legislature might petition for the removal of a 
judge, but the judge would be removed only if after full 
consideration it was considered suitable by the Imperial 
Government. 

When responsible government was adopted in Canada, the 
only other precaution which was considered necessary for 
the purpose of securing the position of the judges was the 
provision of their salaries in the Civil List. Thus the Union 
Act of 1840 for Canada contains a full provision for the 
judges of Upper and Lower Canada, placing their salaries 
in Schedule A. It was left open for the Provinces of Canada 

* 22 Geo. m. c. 76. 

* RefresevtaMves of the Island of Grenada v. Sanderson, 6 Moo. P. G. 38. 
8uoh petitions were referred to the Privy Council under 3 & 4 Will. IV. 
c. 41, s. 4. 
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by Act of the Legislature to alter salaries of the Governor 
and of the judges.^ The tenure was fixed in 1843 and 1849. 

Provision for the judges’ salaries was also included in 
the Civil Lists set up in the Provinces of Nova Scotia, New 
Brunswick, and Prince Ed^vard Islands, on condition of 
and in anticipation of receiving the benefit of responsible 
government, and Nova Scotia regulated the tenure of office. 

A formal change, however, in practice took place when 
the Australian Colonies came into existence. It w^as then 
considered desirable specially to make provision for the 
security of the judges’ tenure of office, and so it is provided 
under the Constitution Act of New South Wales ^ as 
follows : — 

XXXVIII. The Commissions of the present Judges of the 
Supreme Court of the said Colony, and of all future Judges 
thereof, shall be, continue and remain in full force during 
their good behaviour, notwithstanding the Demise of Her 
Majesty (whom may God long preserve) or of Her Heirs and 
Successors, any Law, Usage, or Practice to the contrary 
thereof in anywise notwithstanding. 

XXXIX. It shall be lawiu], nevertheless, for Her Majesty, 
Her Heirs or Successors, to remove any such Judge or Judges 
upon the Address of both Houses of the Legislature of this 
Colony. 

XL. Such salaries as are settled upon the Judges for the 
time being by Act of Parliament or otherwise, and also such 
salaries as shall or may be in future granted by Her Majesty, 
Her Heirs and Successors, or otherwise, to any future Judge 
of Judges of the said Supreme Court, shall in all time coming 
be paid and payable to every such Judge and Judges for the 
time being so long as the Patents or Commissions of them or 
any of them respectively shall continue and remain in force. 

Similar provisions were adopted in the case of Queensland 
in 1859 by letters patent of June 6, 1859, which were issued 
under the authority of one Imperial Act and confirmed by 
another, and re-enacted by the Queensland Parliament in 

^ The Legislature in 1847 fixed by local Act (c. 114) the Civil List. There 
is no Civil List in the British North America Act, but the salaries were at 
once fixed by law ; see Revised Statutes, 1906, c. 138. 

^ 18 & 19 Viet. e. 54, sched. ; Act No. 35 of 1900, ss. 10, 11. 
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1867,^ by South Australia under ss. 30 and 31 of the local 
Act; No. 2 of 1855-6,^ and in 3 890 under the Constitution 
Act of Western Australia,^ which was scheduled to an 
Imperial Act. In the case of Victoria the same provisions 
were inserted as in the case of New South Wales, but the 
power was given not as in that case to Her Majesty, but to 
the Governor, a difference of some substance.^ The result 
of these powers would seem to differ in part according to the 
authority by which the clauses were inserted. In the case 
of New South Wales, Queensland, and Western Australia, in 
which the power is given by an Imperial Act to Her Majesty, 
it would seem that it might fairly be argued that a power of 
amotion which is given by Burke’s Act must be considered 
as no longer being applicable. It is true that a power of 
amotion given to a Governor in Executive Council is not the 
same as a power of removal on representations from the two 
Houses of the Legislature. But it may fairly be held that 
in granting a Constitution with the intention of its being 
exercised under responsible government, a provision for 
removal in a certain manner, being that provided in the 
Constitution of the United Kingdom, is intended to be the 
sole provision for such removal. It may therefore be held 
that Burke's Act has been repealed so far as these Colonies, 
now states, are concerned. On the other hand, it is clear 
that the local Act of South Australia cannot possibty invali- 
date the legislation of the Imperial Parliament and that the 
power to amove still exists in South Australia. 

In the case of Victoria again the matter is complicated by 
the fact that the power of removal is granted to the Governor 
and not to the Crovui. It may therefore be argued with 

^ See clauses ii, xv, xvi, xxii of letters patent ; 31 Vict. No. 38, ss. 4, 10, 
17. A tax on an income is not an interference with the salary under this 
provision ; see Cooper v. Commissioners of Income Tax for QiieenslancU 
4 C. L. R. 1304 ; 5 Edw. VII. No. 34. A federal tax on a judge is there- 
fore constitutional ; contrast Quick and Garran, op. cit., p. 734. 

- Also as to salaries by s. 18 of 13 & 14 Vict. c. 59. 

* 53 & 54 Vict. c. 26, sched. ss. 54-6. 

18 & 19 Vict. c. 55, sched. ss. 38, 39. The provisions do not appear 
in the Supreme Court Act, 1890, which (s. 13) alio\vs the Governor in 
Council to suspend. 
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even more strength than in the case of New South Wales, 
Queensland, and Western Australia, that it is intended that 
the power given by Burke’s Act should not be exercised, and 
that it is in effect repealed, but, as will be seen below, this view 
has been questioned by the Law Officers of the Crown. 

In the case of Tasmania no provision is made by the 
Constitution Act, 18 Viet. No. 17, but it is provided by the 
Act 20 Viet. No. 7, that 

whereas the independence of judges is essential to the 
impartial administration of justice and is one of the best 
securities of the rights and liberties of Her Majesty’s subjects ; 
and it would conduce to the better security of such indepen- 
dence if the power of suspension or amotion by the local 
Government were further limited, be it therefore enacted by 
His Excellency the Governor of Tasmania by and with the 
advice and consent of the Legislative Council and House of 
Assembly in ParHament assembled, that it shall not be lawful 
for the Governor either with or without the advice of the 
Executive Council to suspend, or for the Governor in Council 
to amove, any Judge of the Supreme Court unless upon the 
Address of both Houses of the Parliament of Tasmania. 

It is clear, however, that this Act cannot possibly override 
Burke’s Act which therefore, although the local Act purports 
to amend it, remains in force. On the other hand, the Act 
is no doubt effectual to dispose of what otherwise was 
possible, that is to say, the suspension by the Governor, with 
the advice of his Executive Council, of a judge, with a view 
to his removal by the approval of the Secretary of State. 
As that right rested solely upon the royal instructions to 
the Governor, it could be taken away by legislation when 
it was thought fit so to legislate, but the legislation could not 
derogate from the provisions of an Imperial Act. 

On the other hand, this legislation was presumably effective 
to alter the provisions of the Imperial Act, 9 Geo. IV. c. 83, 
which provided for the appointment of judges by the King 
and for their removal by the King from time to time as occa- 
sion might require. The Colonial Laws Validity Act, 1865, s. 5, 
gave power to regulate the constitution of Courts of Justice, 
and it was therefore within the power of the Parliament to 
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legislate as it did by Act 50 Viet. No. 36, s. 5, which provides 
that after the commencement of that Act the nomination and 
appointment from time to time of the Judges of the Supreme 
Court by virtue of any power in that behalf enabling shall 
be by the Governor in Council by letters patent under the 
Public Seal of the Colony, any law, statute, charter, or usage 
to the contrary notwithstanding.^ 

In the case of New Zealand, the legislation with regard to 
judges is set out in the judgement of the Privy Council in 
the case of Buckley v. Edwards,^ which established on a secure 
basis the independence of the judiciary. This case was 
decided by the Privy Council in 1892 on appeal from the 
Court of Appeal of New Zealand. The question which arose 
there was whether the respondent had been authoritatively 
appointed a Puisne Judge of the Supreme Court by virtue 
of a Commission dated March 2, 1890. It was held in the 
Court of New Zealand by a majority that the appointment 
was valid, while the minority held that as there was no 
vacancy on March 2, 1890, by death, removal, or resignation 
of any of the four judges who made up the Court, and as the 
General Assembly had not appointed out of revenue a salary 
for a fifth judge, there was no power on the part of the C^rowii 
to appoint the respondent. As a matter of fact, the House 
of Representatives had refused to vote a salary for the judge, 
and had refused leave to bring in a Bill to validate his 
appointment. It was contended for the respondent that 
the Governor had power to appoint him, having regard to 
the prerogative and under the legislation of New Zealand. 

The judgement of the Court was against the respondent. 
The respondent was appointed to be a Commissioner under 
the Native Land Courts Acts Amendment Act, 1889, and partly 
in view of the importance of the post, and partly because of 
the delay in the ordinary work of the Courts, the Government 

^ In tile case of llie other Colonies the old charters were altered by the 
Constitution Acts. For the causes of the passing of the Act of 1865, see 
Blackmore, Gonstitidion of South Australia, pp. 64 seq, 

® [1892] A. C. 387. Provision has been made in 1910 by law (No. 68) 
lor the addition of a new judge. C^f. Quick and Garran, Constitution of 
Commonwealth, pp. 727 seq. See Const. Stat.. 1908, No. 89, ss. 4-15; 
No. 22, Sched. 2. 
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thought it right to appoint him by Commission a Judge of 
the Supreme Court. But there was no special parliamentary 
sanction, nor was any salary granted, and owing to a change 
of IMinistry the salary was refused and a Bill to add a judge to 
the Supreme Court was refused leave for introduction. The 
Judicial Committee, adverting to the arguments which had 
been used before as to the power of appointing judges in 
England, pointed out that with two possible exceptions, the 
latest of which was 1714, since the reign of James I no 
additions had been made without express parliamentary 
sanction. But at any rate, after the Act 1 Geo. III. c, 23 
it would be difficult to contend in the United Kingdom that 
the Crown could appoint additional judges for the payment 
of salary to whom Parliament had given no sanction. Eor 
the purpose of the independence of the judges, judges must 
be presumed to be intended to receive salaries. It was 
clear that the Constitution Act of 1852 (s. 65), which ap- 
pointed salaries for a Chief Justice and a Puisne Judge, 
forbade the salary of any judge to be diminished during his 
term of office. This promsion would be rendered practically 
ineffectual if the Executive could appoint a judge without 
salary, who would have to come to Parliament each year for 
remuneration for his services. It might well be that the 
provision impliedly declared that every judge thereafter 
appointed should have a salary provided by law to which 
he w'ould be entitled during his continuance of office. In 
1857 a temporary appointment of a Puisne Judge was made, 
though there was no vacancy ; as a result two Acts were 
passed in 1858, one to regulate the appointment and tenure 
of offices of judges, and the other to alter sums granted to 
the Crown by the Constitution Act for civil and judicial 
services. The second section of the first Act provided that 
the Supreme Court of New Zealand should consist of a Chief 
Justice and ‘ of such other judges as His Excellency, in the 
name and on behalf of Her Majesty, shall from time to time 
appoint’. It was also provided that the commissions of 
judges ‘sliall be and continue in force during their good 
behaviour notwithstanding the Demise of Her Majesty, any 
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Law, Usage, or Practice, to the contrary notwithstanding '' J 
But the fourtli clause of the Act empowered the Governor at 
his discretion, in the name and on behalf of Her ilajesty, 
upon the address of both Houses of the General Assejnbly, 
to remove any judge from his office. It was contended that 
the second clause enabled the Governor to appoint as many 
judges as lie pleased, although salaries had not been pro- 
vided or had been provided for other services, as in this case. 
It was improbable that tliis was the correct interpretation. 
It was most important to maintain the indej)endence of the 
judges. Thej’' said, ‘ it cannot be doubted that, whatever 
disadvantages may attach to such a system, the public gain 
is. on the whole, great. It tends to secure an impartial 
and fearless administration of justice, and acts as a salutary 
safeguard against any arbitrary action of the executive. 
The mischief likely to result if the construction contended 
for by the respondeiit be adopted is forcibl}" pointed out by 
one of the learned judges, who held the appointment now in 
Ciuestion to be valid. He said : — 

!n the present cas<', until such time the matter may be 
finally dealt with by Parliament, the position will undoubtedly 
remain most unsatisfactory'. The judge is absolutely depen- 
dent upon the Ministry of the day for the payment of any 
salary, and has to come before Parliament as a suppliant to 
ask that a salary be given him. ft is difficult to conceive 
a position of greater dependence. No judge so placed could 
indeed properly exercise the duties of his office. One of 
these duties, for instance, is the trial of petitions against the 
return of members to Parliament. How could a judge in 
this position be asked to take part in such a trial ? Against 
the occurrence of such a state of things obviously neither 
the pow'er of the purse which Parliament has, nor the power 
of removal by address, can be a sufficient protection.’ 

Of course if it were clearly the intention of the legislature 
effect must be given to it, but it was legitimate to construe 
the Act as a wdiole to see what construction ought to be put 
upon any particular provision. Now s. 6 of the Act provided 

^ Copied from the Imperial Act, 1 Geo. III. c. 28. The general rule of the 
need of new commissions on tlie demise of llie (Vo\ni was abrogated by the 
Imperidi Act 1 Edw. Vll. c. 5, which is \dlid over all the Eiuihrc. 
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that a salary equal at least in amount to that which at the 
time of the appointment of any judge shall be then payable 
by law shall be paid to such judge so long as his patent or 
commission shall continue and remain in force. This was 
a clear intimation of the intention of the legislature that no 
judge should be appointed unless there was a fixed salary 
payable to him by law as a judge. Besidesj s. 7 authorized 
the Governor in Council, during the illness or absence of 
any judge or for other temporary purposes, to appoint a 
judge to hold office during pleasure, and such judge shall be 
paid such salary not exceeding the amount payable by law 
to a Puisne Judge of the said Court. This clearly implied 
that a Puisne Judge shall have a definite salary. Moreover, 
the Superannuation Acts implied that every Judge of the 
Supreme Court shall be entitled to an annual salary at the 
time of his resignation. 

Though the Act of 1858 had been superseded by the Act 
No. 29 of 1882, the terms of the former Act were relevant as 
showing the sense of the terms of the later Act. In place of 
s. 6 of the earlier Act, s. 11 of the later Act provided that the 
salary of a judge shall not be diminished during the con- 
tinuance of his commission. The reason for the change of 
language was not clear, but it did not appear to be intended to 
effect the limitation of the power of judges. There were no ex- 
ceptions in practice since 1858, though there might have been 
some slight irregularity with regard to certain appointments. 
They therefore gave judgement against the respondent, but 
did not require him to pay the costs in either Court.^ 

^ Presumably the same reasoning %vould be applied in any similar case, but 
the commissions and now the letters patent constituting the office of Gover- 
nors empower the Governor to appoint judges co nomine. So it has been 
held (see Munro, Gonstihition of Canada, p. 2-i3) that the Governor-General 
of Canada alone (as opposed to the Lieutenant-Governors) could appoint 
judges by virtue of the prerogative, probably a sound view ; contrast 
Wilson J. in Beg, v. Amer, 42 U. C. Q. B. 391 ; 1 Cart. 722, who held that 
a Lieutenant-Governor of Ontario could issue a commission to hold a 
Court of Assize ; but this power seems possibly a provincial prerogative, as 
the constitution of Courts of Justice is a provincial matter under the British 
North America Act, while the appointment of Judges of the Supeiior Courts 
is assigned expressly to the Governor-General by the Act. 
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There is nothing in the British North America Act which 
relates to the tenure of the Supreme Court Judges, and their 
tenure therefore depends upon the Canadian Act, which 
established the Supreme Court of CanadaJ That Court as 
now constituted under the Supreyne Court Act, c. 139 of the 
Revised Statutes of 1906, consists of a Chief Justice and 
five Puisne Judges appointed by the Governor in Council 
by letters patent under the Great Seal. It is provided by 
s. 9 that the judges shall hold office during good behaviour, 
but shall be removable by the Governor-General on address 
of the Senate and House of Commons. 

In the case of Judges of County Courts it is provided by 
s. 28 of the Revised Statutes, c. 138, that every Judge shall, 
subject to the provisions of the Act, hold office during good 
behaviour and residence in the county or counties over which 
his Court is established. But he may be removed from 
of&ce by the Governor in Council for misbehaviour or for 
incapacity or inability to perform his duties properly on 
account of old age, ill health, or any other cause, if the 
circumstances respecting the misbehaviour, incapacity, or 
inability are first inquired into, and if the judge is given 
reasonable notice of the time and place appointed for the 
inquiry, and is afforded an opportunity by himself or his 
counsel of being heard thereat, and of cross-examining the 
mtnesses and adducing evidence on his own behalf. If he 
is removed from office for any such reason, the Order in 
Council providing for his removal, and aU reports, evidence, 
and correspondence relating thereto, shall be laid before 
Parliament within the first fifteen days of the next session. 
The Governor-General in Council may for the purpose of 
inquiring into the circumstances respecting the misbehaviour, 
inability, or incapacity of a Judge, issue a commission to one 

^ 30 Viet. c. 3, s. 99, makes the Judges of the Superior Courts in the pro- 
vinces hold during good behaviour, and provides that they shall only be 
removable by the Governor-General on address of the Senate and House of 
Commons. The salaries of judges are not voted annually, but put on the 
Civil List ; Bourinot, Constitutional History of Canada, p. 151 ; Revised 
Statutes, 190G, c. 138. 
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or more Judges of the Supreme Court of Canada^ or to one 
or more Judges of any superior Court in any province of 
Canada, and the commissioners have full powers to make 
the inquiries directed by the Governor-General, 

In the case of provincial Judges of Superior Courts of the 
Dominion it seems clear that the power of removal given in 
this case by the Imperial Act to the Governor-General on 
address from the two Houses^ is intended to be exclusive, 
and that Burke’s Act has no application. 

In the case of Newfoundland the position of the Judges 
used to rest upon the Charter of Justice given by George IV 
in 1825. The Charter of Justice provided for the appoint- 
ment of judges by the Crown, and for the removal by the 
same authority. It would seem that there is nothing in 
this to prevent the operation of Burke’s Act in this case, 
nor would there have been anything to prevent the Crown 
removing a judge on addresses from the two Houses of the 
Legislature.^ This mode of procedure is now laid down in 
Act No. 3 of 1904, but it cannot exclude the operation of 
Burke’s jict. 

In the case of the Cape of Good Hope no provision was 
made for the security of the judges on the grant of responsible 
government. The power of removal of the judges was 
vested in the Crown by the Charter of Justice, and the 
Governor had power to suspend judges, and it was evidently 
not considered essential to make formal provision to super- 
sede the procedure there indicated.^ Amoval by the 
Governor would have been possible under Burke’s Act. 

^ In tlie case of the Supreme Court, thereotically Burke's Act may be 
held to apply. In the case of District Courts the Act may also apply, as 
there is no other method specified, and so as regards County Courts, but 
there is also special provision for their case by a Canadian Act ; see in re 
Squier, 44 U. C. Q. B. 474. Tliere are standing disputes between Dominion 
and Provinces with regard to Provincial Legislatures trjdng to regulate the 
appointment of judges, &e. ; e.g. Provincial Legislation, 1867-95, pp. 83 
seq., 345 seq., 1048 seq., 1080 ; 1896-8, p. 12 ; 1904-6, p. 155. 

® Judge Boulton was removed under representative government at the 
instance of the Assembly. He was a member of the Council. 

® See Gonsolidaied Statutes, 1652-1895, i. 95; Act No. 35 of 1896. 
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In the ca?5e of Natal, however, special provision was made 
by the local Act ^ that it w’ould be lawful for the Crowm on 
the address from both Houses of Parliament to remove the 
judges, and it is clear that the power of amotion which w^as 
granted by Burke’s Act remained unaffected. In all these 
cases the right of the Crowai to dismiss for misbehaviour 
by a scire facias or a criminal information at the suit of the 
Attorney-General presumably remained unaffected, though 
the power is of no real moment. 

A new departure to some extent was made by the Common - 
wealth of Atistralia Constitution Aci^ 1900. It was there 
laid down with regard to the judges as follows : — 

S. 72.^ The Judges of the High Court and of the other 
Courts created by the Parliament — 

1. Shall be appointed by the Governor-General in Council ; 

2. Shall not be removed except by the Governor-General 
in Council on an Address from both Houses of Parliament in 
the same session, praying for such removal on the ground 
of proved misbehaviour or incapacity. 

3. Shall receive such remuneration as Parliament may fix, 
but the remuneration shall not be diminished during their 
continuance in office. 

Under the Judiciary Act of 1903 there were three judges, 
to whom two w^'ere added by Act No. 5 of 1906. The salaries 
are £3,000 a year, and £3,500 for the Chief Justice. 

It will be noted that proved misbehaviour or incapacity 
is laid down as the ground of removal,^ but it is clear that it 
w^ould still have rested on the Parliament to decide what 
proof it would ask of such incapacity or misbehaviour. 

^ No. 14 of 1893, ss. 43-5 (the usual provision against alteration of 
salaries is made in s. 45). 

® 63 & 64 Viet. c. 12, Const. 

“ Therefore no other mode of removal (as hy scire facias, &c.) would be 
available ; see Quick and Garran, op. cit., p. 730. The British practice 
(Todd, Parliamerdary Govermnent in England, ii. 857 seq.) allows removal 
(1) for misbehaviour, (2) on address of Parliament, wliich may be based on 
less than misbehaviour. In Australia and the Union there must be mis- 
behaviour, and an address is the mode of procedure indicated to show that 
misbehaviour has occurred. See also Harrison Moore, Commonwealth of 
Australia,^ pp. 200-5. 
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Accordingly the direction amounted to no more than that 
the Parliament should satisfy itself before passing addresses 
that the incapacity or misbehaviour clearly existed. 

This model was followed in the framing of the Constitution 
of the Transvaal and the Orange River Colony. It is pro- 
vided in Clause xlviii of the letters patent, December 6, 1906. 
issued in respect of the Transvaal, and Clause 1 in the letters 
patent of June 5, 1907, in respect of the Orange River Colony, 
that Judges of the Supreme Court (1) shall be appointed by 
the Governor in Council ; (2) shall not be removed except by 
the Governor in Council on an address from the Legislative 
Council and Legislative Assembly praying for such removal 
on the ground of proved misbehaviour or incapacity ; (3) 
shall receive such remuneration as shall from time to time 
be prescribed by law, but the remuneration of a judge shall 
not be diminished during his term of office. The remunera- 
tion of the present judges shall not be diminished, and their 
commissions shall continue as heretofore. 

In the case of the Commonwealth, however, as the statute 
laying down the new power was an Imperial one, it would 
have had effect to override the provisions of Burke’s Act, 
while its provisions would have still applied to the case of 
the judges of the two South African Colonies. 

In the case of the Union of South Africa it is provided 
by s. 101 of the Constitution Act that the Chief Justice of 
South Africa and other Judges of the Supreme Court of 
South Africa shall not be removed from office except by 
the Governor-General in Council on an address from both 
Houses of Parliament in the same session, praying for such 
removal on the ground of misbehaviour or incapacity. 
S. 100 provides that the Chief Justice of South Africa, the 
ordinary Judges of Appeal, and all other Judges of the 
Supreme Court of South Africa to be appointed under the 
establishment of the Union, shall be appointed by the 
Governor-General in Council, and shall receive such remunera- 
tion as Parliament shall prescribe, and their remuneration 
shall not be diminished during their continuance in office. The 
terms of this Act clearly exclude the operation of Burke’s Act. 
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As the provisions of Burke’s Act are not yet entirely 
obsolete, in theory at least, it may be well to state briefly 
what their effect is. The Act was passed, as appears clearly 
from the preamble and the circumstances in which it was 
enacted, to put an end to the practice of officers who had 
received appointments by patent in the Colonies performing 
their duties by deputy and staying in England. It was 
intended that they should act in their offices unless granted 
leave by the Governor in Council. But their offices were to 
remain like other patent offices, quasi-freehold, from which 
they could not be removed except on the ground of mis- 
conduct, and power of amotion with a right of appeal to the 
Privy Council was given by that Act to the Governors in 
Council. 

It is not certain whether the intention of the Act was to 
apply only to offices granted by patents issued under the 
Great Seal of the United Kingdom, or whether it was intended 
to apply also to officers appointed under the Great Seal of 
the several Colonies.^ The Act was not limited in its operation 
to judicial officers, and as a matter of fact, both modes of 
appointment were known at the time when it was passed, 
and it may be that it was within the intention, or if not 
within the intention within the wording, of the Act as passed 
to include all offices held by patent, whether that patent 
might be one passed under the Great Seal m this country 
or passed under the Groat Seal of the Colony. It has, 
however, been held by the Judicial Committee of the Privy 
Council, in a case which was actually before them for decision, 
that the power of the Governor in Council to amove an 
officer %vas not affected by right to appeal under Burke’s Act 
if the officer held at pleasure, ^ and it would appear clearly 

^ Tile point la not taken in any eaise, and is not noticed by the Privy 
Council in their minutes on Sir P. Bogers’s memorandum of 1870 ; see Fati* 
Fap,, C. 139 ; 6 Moo. P. C. (N. S.), xApp. IX, In Mordagib v. Lieutenant- 
Governor of Van DiemeWs Land, 6 Moo. P. C. 489, the patent of Montagu 
was an English one. But see also W illis v. Sir George 5 Moo. P. C., 
379, and Boothby’s patent was a South Australian one. 

^ Ex parte Robertson, 11 Moo, P. C. 288. Mr. Bobertson was only a 
Commissioner of Crown Lands, not a judge, 

U79*3 R, 
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to follow from that decision that the right of amotion is 
absolute in the case of all officers, whether holding by patent 
or not, unless they hold during good behaviour. On that 
assumption the offiy officers to which the Act still applies 
are such officers as hold during good behaviour, and are 
appointed by patent ; that is, in the self-governing Colonies 
practically only the judges and a few other officers.^ But it 
may safely be assumed that an amotion will not be resorted 
to again in a self-governing Colony. The constitutional 
mode of procedure is clearly that laid down in so many 
Constitutional Acts, an address either separately or jointly 
from the Houses of the Colonial Legislature on the model 
of the procedure in the United Kingdom itself. 

There is, however, a distinction between those cases in 
which the power to remove is vested in the Governor and 
those in wMch it is vested in the Crown. It has definitely 
been decided by the Law Officers® that if the power is 
vested in the Crown, the Crown will not exercise that power 
without inquiry ; it will use its power to refer the case to 
the Privy Council under the Act 3 & 4 WiU. IV. c. 41, s. 4, 
and the Privy Comicil will consider whether a case has been 
made out on which the Secretary of State should be advised 
to act. There is no legal necessity to refer to the Privy 
Council, but naturally the Secretary of State in considering 
so grave a matter wotdd prefer to refer to a body skilled in 
Colonial law, and by their weight and knowledge possessing 
an authority which cannot be possessed by any Secretary of 
State. 

On the other hand, though there has been no case of recent 
years, and it may be expected that cases are not very likely 
to arise, it would obviously be a strong matter to refuse to 
accept the petition from two Houses of a Dominion Legisla- 


‘ Suclx as railway commissioners, auditors, civil service commissioners, 
and members of the Native Board contemplated in the schedule to the 
South Africa Act, 1909, and members of the Inter-state Commission con- 
templated in the Commonwealth Constitution ; also members of certain 
Commissions, e.g. the Land Tax Clommission (Act No. 21 of 1910). 

“ 8ee Pari. Pap., August 1862 (Boothby’s case), pp. 68, 69. 
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ture for the removal of a judge, and therefore as the matter 
is ultimately of local importance, it seems better that in this 
case the Constitutions should provide, as in some cases they 
do, that the power of removal is vested in the Governor- 
General or Governor on address from the Houses of the 
Legislature. The Governor in that case would undoubtedly 
act in his usual manner, which is to follow the advice of his 
ministers, unless some very clear Imperial interest were 
involved, such an Imperial interest not of course being the 
interest of the Imperial Government in the maintenance of 
any particular judicial arrangements in the Colonies, but 
the chance that the action would injuriously affect the 
Empire as a whole. 

Colonial instances of removal are as rare as at home. In 
the Dominion of Canada three cases have been discussed in 
which the removal of provincial judges has been considered. 
In two cases, those of Quebec judges, Lafontaine^ and 
Loranger,^ a Committee of the House of Commons was 
appointed, but its report showed that no adequate case 
existed for further proceedings ; in the case of Wood C. J. of 
Manitoba,^ a committee, though asked for, was not granted. 

The whole question of the position of the Crown in those 
cases in which the power of removal of judges is vested in 
the Crown on the addresses of the Houses of Parliament, 
and not in the Governor, was considered by the law of&cers 
of the Crown in the case of Judge Boothby of South Australia, 
whose removal was asked for by the two Houses of the Colony 
on the ground of the confusion into which his extraordinary 
views had thrown the Colonial administration and the course 
of justice. On that occasion, though Mr. Boothby was 
asked to appear and did appear before a committee appointed 
by the Lower House to explain his views, the two Houses 
merely sent up addresses, the one from the Upper House 

^ Canada Rome, of Gammons Journals^ 1867-8, pp. 297, 344, 398 ; 1809. 
pp. 135, 247. 

^ Ibid., 1877, pp. 20, 25, 36, 132, 141, 158, App. No. 3. 

® Ibid., 1882, pp. 176, 192, 355 ; Sess, Pap,, 1882, No. 106, which gives 
the O.J.’s defence ; House of Coitimous Debates, 1882, pp. 1234-7. 
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asserting that his removal was absolutely necessary, the 
other from the Lower House declaring that through his action 
public confidence in his adnunistratioii of the law of the 
province was destroyed. The Law Officers were referred to 
for advice as to whether the Queen could dismiss Mr. Boothby 
on the strength of the addresses sent home, and whether she 
had a discretion in the matter ; also whether, if removal were 
decided upon, it should be on the grounds that the Legislature 
must be assumed to have acted with reason, or on the grounds 
disclosed in the evidence taken before the committees of the 
Houses and their report ; it was also asked if any appeal would 
lie from a dismissal, and if the fact that there had been two 
addresses instead of one, as called for in the exact wording 
of the Act, would make any difference. The law officers 
advised that there was no objection to separate addresses 
or to the absence of specific charges in the addresses, pro- 
vided that the Queen was satisfied that ground existed for 
dismissal — the Crown had always a discretion to remove or 
not in consequence of such an address ; but removal would 
be quite justified if, owing to a judge’s perversity or 
habitual disregard of judicial propriety, the admmistration 
of justice were practically obstructed ; no appeal to the 
Privy Council would lie, and in this case they did not recom- 
mend dismissal because the difficulties which had arisen 
were to some extent real, in view of the Governor assenting 
to Acts which should have been reserved, and in addition, 
strictly speaking, the Houses when they passed the addresses 
were not lawfully constituted, owing to the invalidity of the 
Electoral Act, No. 10 of 1850, under which they were elected, 
although that defect .was cured by an enactment ex post 
facto validating all the acts of the Legislature.^ 

In the case of the Crown Colonies one mode of removal, 
which was approved in 1870 by the Judicial Committee of 
the Privy Council,^ and has been very convenient, was that 

^ See Part. Pap., August 1862 ; above, Part III, chap. iii. In 1866 
another attempt to remove him by address failed, the Privy Council 
agreeing with the Law Officers, and he was therefore in 1867 amoved by the 
Governor in Council; South Australia Pari. Pap,, 1867, Nos. 22, 23, 41. 

® Pari, Pap., 0, 139. 
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the Governor vlth the advice of the Executive Council 
should, under the Royal Commission and Instructions, 
suspend a Colonial judge, which suspension became dismissn.1 
if confirmed by the Queen, who would obtain normally the 
advice of the Judicial Committee. These powers extended 
to all judges holding during pleasure ; the same method 
was considered applicable by Sir Frederick Rogers, in the 
absence of any provision excluding its operations, to judges 
holding during good behaviour. The procedure was regarded 
as being a convenient one by the Privy Coimcil, as it enabled 
full investigation to take place in the Colony, so that the 
Judicial Committee was in a position to deal \nth the matter 
apprehensively and finally when it came before it, whereas 
if representations were made by Colonial legislatures the 
question came before the Privy Council in a very incomplete 
and unsatisfactory state, as the judge whose conduct was 
impugned had seldom sufficient opportunity to answer 
properly the charges made against him. 

The question of the applicability of this procedure to a 
judge in the self-governing Colonies was considered in 1864 
and 1865 in the case of Victoria.^ Sir Redmond Barry C.J. 
at the beginning of 1864 informed the Governor that he 
intended to take leave of absence. The Governor referred 
the matter to Mr. Higinbotham, who was then Attorney- 
General, and he advised that judges had not the right to 
take leave without permission,^ nor to report it direct to the 
Governor. Finally the Executive Coimcil directed that the 
Attorney-General should be addressed by the judge as the 
responsible minister at the head of the department to which 
the Supreme Court was attached. 

Then a further source of difficulty arose ; by a local Act, 

'• Cf. Morris, Memoir of George Eigivbothatn, pp. 112-6. 

* Cf. Forsyth, Cases and Opinions on Constitutional Law, pp. 78 seq. 
The Acts regulating leave and requiring the assent of the Governor in 
Council were altered by 57 & 58 Viet. c. 17, which exempts the self-govern- 
ing Colonies (the new Colonies and Federations since 1894 have been added 
to the schedule by Order inCouneil)from thecontrol of theSecretaryof State, 
which was substituted by that Act for the provisions of 22 Geo. III. c. 75. 
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15 Viet. No. 10, s. 5, there was a clause empowering the 
Governor in Council to suspend judges. The judges main- 
tained that the clause was not in force, and, when the 
Attorney-General in consolidating the statutes regarding the 
Supreme Court inserted it, the Chief Judges claimed that he 
ought not to do so. When the Bill came before Parliament 
the Legislative Assembly passed the clause, and the Coimcil 
amended it. The Assembly refused to accept the amend- 
ment, and when the Bill returned to the Council it was thrown 
out. Fmally, the four judges asked that the point should 
be referred to the Judicial Committee. The petition was 
forwarded to England at the end of September 1866. The 
Judicial Committee was unwiUing to pronounce an opinion on 
abstract questions of law, but the Secretary of State for the 
Colonies Obtained an opinion from the Law Officers of the 
Crown, then Sir RoundeU Palmer and Sir R. P. Collier, 
which was in accordance with the views of the Law Officers 
of Victoria, and not with that of the judges. 

The opinion was to the effect that the Governor in Council 
could still amove judges under Burke’s Act, and they 
thought that on the whole they could still suspend judges 
under the local Act of 1852, the power of suspension for 
the causes therein mentioned being not inconsistent with the 
tenure of the office during good behaviour. The result was 
that the judges consented to correspond with the minister. 
But it must be admitted that doubt will be felt as to whether 
the opinion of the Law Officers is really correct. 

That Burke’s Act should still be in force when another 
statute gives a different power to the Governor seems at 
least improbable, and that the local Act should have con- 
tinued to be operative after the passing of the Constitution 
Act would seem also to be a rather strained interpretation.^ 


^ Contrast the opinion of the Law Officers in a Queensland case, that 
a Governor cannot suspend a judge holding during good behaviour even 
when he could amove, cited in Todd, op. cit., ii. 896 ; Quick and Garran, 
op. cit., p. 733. In Victoria the power of suspension was, however, con- 
tinued in the consolidation of the statutes, and is now found in the Supreme 
Court Actf 1890, ss, 13 and 14. It has never been used 5 of, Jenks, Govem" 
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Nor does it seem likely that apart from the existence of the 
local Act removal after suspension will in any case be adopted; 
and it must be admitted that it would be very doubtful 
whether it could possibly be held that the legal right existed, 
though a discussion of a right which is not likely ever to be 
exercised cannot altogether be satisfactory. 

In the exercise of his functions a Colonial judicial officer 
is exempt from suit on the same principles as apply to an 
Imperial judge.^ 

of Victoria, pp, 318, 319. The New Zealand Act of 1908, No. 89, 
ss. 8 and 9, allow the ^King on address to remove and the Governor in 
Council to suspend on address or provisionally if Parliament is not sitting 
until the end of the next session. The Nova Scotia Act of 1848, c. 21, 
provided for removal on an address with an appeal to the Privy Council, 
a curious mixture. Cf. Canada Acts, 7 Viet. c. 15 ; 12 Viet. c. 63, s. 4. 

^ Cf. Haggard v. Pelicier Freres, [1892] A. C. 61 ; Ajiderson v. Gonie, 
[1895] 1 Q. B. 668, which establishes the immunity of a judge even if 
he act perversely and maliciously if he acts within his jurisdiction ; 
McLennan v. Hubert, 22 L. C. J. 294 ; 8coti v. Biansfield, 3 Ex. 220. 



CHAPTER II 

ADMIRALTY JURISDICTION 

Admiralty jurisdiction^ in civil matters has been simplified 
and extended by the Colonial Courts of Admiralty Act, 1890, ^ 
under s. 2 of which every Court of law in a British possession 
which is for the time being declared to be a Court of Admiralty 
and which has therein original unlimited civil jurisdiction 
shall be a Court of Admiralty, and for the purposes of this 
Admiralty jurisdiction exercise all the powers which are 
possessed in its ordinary jurisdiction. The jurisdiction of 
a Colonial Court of Admiralty is assimilated by the Act to 
the Admiralty jurisdiction of the High Court in England, 
and the Colonial Court of Admiralty may exercise such 
jurisdiction in like manner and to as full an extent as the 
High Court in England, and shall have the same regard as 
that Court to international law and the comity of nations. 
Any references to Vice-Admiralty Courts in Imperial or 
Colonial enactments are to apply to (Colonial Courts of 
Admiralty, with the necessary changes of terminology, but 
the jurisdiction under the Naval Prize Act, 1864, and under 
the Slave Trade Act, 1873, which is conferred exclusively on 
the High Court of Admiralty or the High Court of Justice, 
as distinct from the Vice-Admiralty Courts, shall not be 

^ Under this head will also be treated jurisdiction conferred by Imperial 
Acts in other matters not teclmically Admiralty jurisdiction. Cf. Quick 
and Garran, ConstitixUon of Commonwealth, pp. 797 seq, 

® As regards criminal offences the Admiralty Offences {Colonial) Act, 1849, 
rules the position ; the Act of 1890 was intended to simplify and extend 
the cml jurisdiction of Colonial Courts, and to supersede the Imperial 
Vice-Admiralty Courts already existing, m Inch were regulated by the Acts 
26 & 27 Viet. c. 24 and 30 & 31 Viet. c. 45. Cf. Barton v. The Queen, 
2 Moo. P. 0. 19 ; Rolet v. The Queen, 1 P. C. 198. Piracy is justiciable by 
the Colonial Courts also by international law, and see Forsyth, Cases and 
Oinnions on Constitutional Law, pp. 90-118. 



CHAP, n] ADMIRALTY .JURISDICTION 


1349 


exercif^ed by the Colonial Court of Admiralty, and no prize 
jurisdiction shall be exercised -without special authority, 
which may however be given under the Prize. Courts Act, 1894. 
Further, the Court has no jurisdiction to try under the Act 
any person for an offence punishable on indictment under 
the English law, and its powers as to the laws and regulations 
relative to the navy are to be those only which are conferred 
by Order in Council. 

The legislature of the British possessions may declare any 
Courtof unlimited civil jurisdiction, whether original or appel- 
late in that possession, to beaColonial Court of Admiralty, and 
may limit its jurisdiction territorially or otherwise, and may 
confer upon any inferior Court in the possessions such partial 
Admiralty jurisdiction as it thinks fit, provided always that 
any such law shall confer jurisdiction which is not by the 
Act of 1890 conferred upon a Colonial Comt of Admiralty. 
All Colonial laws made in pursuance of the Act, or laws 
affecting the procedure in a Colonial Court of Admiralty in 
respect of the jurisdiction conferred by the Act, must either 
be reserved or contain a suspending clause, unless previously 
approved by the Cro-wn ^ through a Secretary of State. 
The appeal from a judgement of any Court in a British 
possession in the exercise of the jurisdiction conferred by 
the Act after a decision of local appeal, lies to the Queen in 
Council, and the right of appeal can be granted in any case,® 
and Orders in Council by the Queen or the Judicial Committee 
■with regard to appeals shall be valid throughout all Her 
Majesty’s dominions. Rules of Court regulating the pro- 
cedme can be made by the same authority that makes rules 
for the ordinary procedure of the Court, but such rules must 
not relate to the slave trade, and can only come into opera- 
tion if approved by the King in Council, but when so 
approved shall have the same force as if they were enacted 

* As was tlie Canada Act (Revised Statutes, 1906, c. 141) regarding such 
jurisdiction in 1906. The Act, 54 & 55 Viet. c. 29, had a suspending clause. 

“ Such an appeal lies from the Supreme Court of Canada a.s of right, 
Richeliev and Oniario Navigation Co. v. SS. ' Cape Breton [1907] A. C. 115; 
so in the South Africa Act, 1909, s. 106. 
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in an Imperial Act. But the Order in Council may give 
authority to vary the rules there laid down in matters of detail 
or of local concern without requiring confirmation hy Order 
in Council. 

Power is retained to the Crown by commission under the 
Court Seal to empower the Admiralty to establish in a 
British possession any Vice- Admiralty Court or Courts.^ The 
Admiralty if so empowered may appoint the judge and 
officers of the Court, and may vest in the Court the power 
which is conferred by the Act upon the Courts of that 
possession, and while the power is so vested the powers of 
the other Courts shall be suspended. But the power is 
limited with regard to British possessions having a represen- 
tative legislature to questions of jurisdiction in prize, the 
navy, the slave trade, matters dealt with in the Foreign 
Enlistment Act, 1870, or the Pacific Islanders Protection Acts, 
1872 and 1875, and matters in which questions arise relating 
to treaties or conventions with foreign countries and to 
international law. From such Vice- Admiralty Courts appeal 
lies to the Queen in Council. Vice-Admiralty Courts shall 
be abolished by the Admiralty if the Queen by commission 
so directs. The Governor, however, of a British possession 
is still ex officio Vice-Admiral if no other person is appointed.^ 

S. 8 of the Act provides as follows with regard to droits of 
Admiralty and of the Crown : — 

(1) Subject to the provisions of this section nothing in 
this Act shall alter the application of any droits of Admiralty 
or droits of or forfeitures to the Crown in a British possession; 

^ In the Canadian case of Attorney-General v. Flint, 16 S. C. B. 707, 
3 N. S. 453, it was held that the Canadian Parliament could legally impose 
duties and grant powers to a Vice -Admiralty Court, though not established 
under its aegis. Of course such an Act could have been disallowed had the 
Crown objected, of. Webb, Imperial Law in Victoria, p. 68. This fact is 
recognized in 63 & 54 Viet. c. 27, s. 2 (3). See also 57 & 58 Viet. o. 39. 

* In the Commonwealth the High Court has as yet not been invested 
with Admiralty jurisdiction, and the Governor-General is not Vice-Admiral. 
The Parliament can confer on it such jurisdiction, s. 76 (iii) of the Constitu- 
tion ; apparently the jurisdiction would be limited by the Act of 1890, 
though Quick and Garran, p. 800, think not. Cf. 11 C. L. R. 689, at p. 715, 
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and such droits and forfeitures, when condemned by a Court 
of a British possession in the exercise of the jurisdiction con- 
ferred by this Act, shall, save as is otherwise provided by 
any other Act, be notified, accounted for, and dealt with in 
such maimer as the Treasury from time to time direct, and 
the officers of every Colonial Court of Admiralty and of every 
other Court in a British possession exercising Admiralty 
jurisdiction, shall obey such directions in respect of the said 
droits and forfeitures as may be from time to tima given by 
the Treasury. 

(2) It shall be lawful for Her Majesty the Queen in 
Coimcil by Order to direct that, subject to any conditions, 
exceptions, reservations, and regulations contained in the 
Order, the said droits and forfeitures condemned by a Court 
in a British possession shall form part of the revenues of that 
possession either for ever or for such limited term or subject 
to such revocation as may be specified in the Order. 

(3) If and so long as any of such droits or forfeitures by 
virtue of this or any other Act form part of the revenues of 
the said possession, the same shall, subject to the provisions 
of any law for the time being applicable thereto, be notified, 
accounted for, and dealt with in manner indicated by the 
Government of the possession, and the Treasury shall not 
have any power in relation thereto. 

The Act was at once adopted in all the Dominions ^ with 
the exception of New South Wales and Victoria, which 
preferred in 1890 to retain the old Vice-Admiralty Courts 
established therein. New South Wales and Victoria fol- 
lowed suit in 1911 under an Order in Council of May 4. 
There was no clear advantage in the retention of these 
Courts, for the powers conferred on the Colonial Court 
of Admiralty are amply sufficient for all purposes, and 
the procedure of the Vice-Admiralty Courts is more compli- 
cated than that elsewhere in force. In the case of the 
Commonwealth the Admiralty jurisdiction of the State 
Courts is still vested in them, for the Commonwealth High 

* Tor Canada cf. Home of Commons Debates, 1910-1. pp. 2218 seq. ; 
1891, pp. 1417 seq. Canada had in 1877 established a Maritime Court 
for Ontario and Quebec (40 Viet. c. 21) witlf jurisdiction in civil cases 
(excluding prize, revenue, piracy, and navy, &c.) extending to the great 
lakes, and its legality was asserted in McOnaig <£• Smith v. Keith, 4 
S. C. R. 648. 
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Court is not as constituted a Colonial Court of Admiralty 
within the meaning of the Act of 1890, though it can be 
given Admiralty jurisdiction by a Commonwealth Act under 
s. 76 (iii) of the Constitution. Appeals lie from the State 
Courts in their Admiralty jurisdiction direct to the Privy 
Council, or alternatively to the Commonwealth High Court, 
but not presumably in the case of New South Wales and 
Victoria, while the Courts were Imperial Courts and not 
Colonial Courts. In Canada the Court of Exchequer has 
Admiralty jurisdiction under Revised Statutes, 1906, c. 141 ; 
it has been discussed but not decided whether the Court has 
only jurisdiction in Admiralty causes arising in Canadian 
waters, or in all Admiralty causes wherever arising.^ There 
is also doubt as to the Admiralty jurisdiction on the great 
lakes, which is claimed by the United States Courts.^ 

With regard to the provisions of s. 8 no Orders in Council 
have yet been issued as contemplated in subsection 2, but 
it is clear from the Imperial Constitution Acts of New South 
Wales and Victoria of 1855 (18 & 19 Viet. cc. 54 and 55) 
that the droits in question have already been surrendered 
by the Crown ; the same remark applies to Queensland in so 
far as the Act of 1861 (24 & 25 Viet. c. 44) expressly confirms 
the Queensland Letters Patent of June 6, 1859, and those 
letters patent contain the same provisions as in the case of 
New South Wales. In the case of Tasmania (18 Viet. No. 17) 
and South Australia (No. 2 of 1855-6) the position is much 
more doubtful, for though those Acts have been validated 
ex post facto by Imperial Acts, the validation seems rather 
to have been a validation of their enactment as Colonial 
Acts and not the giving of Imperial validity to their provisions 
in such manner as to affect the provisions of other Imperial 
xAots. In the case of Western Australia apparently s. 64 

^ Above, pp. 376, 377. The former view is supported by Boiv, McLach- 
Ian <Ss Go, v. SU'p ‘ Garmsun \ [1909] A. C. 597, where the view is taken 
of the identity of the English and Canadian Courts. 

The Bine v. Trevor, 4 Wall. 555. See Canada Sess, Pap., 1877, Nos. 
17, 54; Act 40 Viet. c. 21, s. 1 ; 54 & 55 Viet. c. 29, s. 3 ; Gray, Jovrv. 
Bog, Comp. Leg., xii. 41-3. (i?. v. Sharp, 5 P. C. 135, is a false reference.) 
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of the Constitution Act, 1889, which was confirmed by the 
Imperial Act of 1890 (53 & 54 Viet. c. 26), is not sufficient to 
transfer these droits. In the case of the other Dominions 
it is doubtful whether there is any legislation sufficient to 
transfer the droits — ^for the transfer of such droits was not 
included in the Act of 1862 (15 & 16 Viet. c. 39), which 
authorized transfer of other royal revenues ; but the whole 
question is one merely of historical interest, for in point of 
fact the droits are not remitted to the Imperial Treasury, 
and the New Zealand Shipping and Seamen's Act, 1908, and 
the Commonwealth Navigation Bill alike purport to vest in 
the Dominions and the Commonwealth respectively the 
proceeds of aU droits. 

In one set of cases with regard to merchant shipping 
legislation appeals do not lie to the Privy Council, but 
appeals lie from inquiries as to shipwrecks, &c., to the High 
Court in England under s. 478 of the Merchant Shipping Act, 
1894, but no appeal is permitted from any order or finriing 
on an inquiry into a casualty affecting the shipping 
registered in a British possession or from a decision affect- 
ing the certificate of a master, mate, or engineer, if it has 
not been granted' in the United Kingdom or in another 
British possession. Rules regulating such appeals can be 
made by the Lord Chancellor, and have then Imperial 
validity.^ 

In addition to the Admiralty jurisdiction conferred by 
the Act of 1890, a certain extended jurisdiction is conferred 
upon Colonial Courts by ss. 686 and 687 of the Merchant 
Shipphtg Act, 1894, re-enacting earlier legislation, which is 
as follows : — 

686. (1) Where any person, being a British , subject, is 
charged with having committed any offence on’ board any 
British ship on the high seas or in anj’’ foreign port or 
harbour or on board any foreign ship to which he does 
not belong, or, not being a British subject, is charged 

* lu the Commonwealth, under the Navigation Bill, this appeal appears 
to be intended to disappear as regai'ds coasting and registered vessels ; of. 
Canada Act, 1908, o. 66. 
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with having committed any offence on board any British 
ship on the high seas, and that person is found within the 
jurisdiction of any court in Her Majesty’s dominions, which 
would have had cognizance of the offence if it had been 
committed on board a British ship within the limits of its 
ordinary jurisdiction, that Court shall have jurisdiction to 
try the offence as if it had been so committed. 

(2) Nothing in this section shall affect the Admiralty 
Offences {Colonial) Act, 1849.^ 

687. All offences against property or person committed in 
or at any place either ashore or afloat out of Her Majesty’s 
dominions by any master, seaman, or apprentice who at the 
time when the offence is committed is, or within three months 
previously has been, employed m any British ship, shall 
be deemed to be offences of the same nature respectively, 
and be liable to the same punishments respectively, and be 
inquired of, heard, tried, determined, and adjudged in the 
same manner and by the same Courts and in the same places 
as if those offences had been committed within the jurisdic- 
tion of the Admiralty of England : and the costs and expenses 
of the prosecution of any such offence may be directed to be 
laid as in the case of costs and expenses of prosecutions for 
offences committed within the jurisdiction of the Admiralty 
of England. 

Moreover, it is provided in s. 478 ^ of that Act that 

The legislature of any British possession may authorize 
any Court to make inquiries as to shipwrecks or other 
casualties affecting ships or as to charges of incompetency 
or misconduct on the part of a master, mate, or engineer of 
ships in the following cases, viz. : 

{a) Where a shipwreck or casualty occurs to a British shijj 
on or near the coasts of the British possession or to a British 
ship in the course of a voyage to a port within the British 
possession : 

(i) Where a shipwreck or casualty occurs in any part 
of the world to a British ship registered in the British 
possession ; 

(c) Where some of the crew of a British ship which has 


' 8ee 30 & 31 Viet. c. 124, s. 11 ; 18 & 19 Viet. c. 91, s. 21. 

* Formerly 17 & 18 Viet. c. 104, s. 242, and 25 & 26 Viet. c. 63, s. 23, 
made provision, but inadequately, according to the decision in in re Victoria 
Stmm Navigation Board, ex farte Allan, 7 V. L. R. 248 ; the defect was 
remedied in 45 & 46 Viet. c. 76. 
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been wrecked or to which a casualty has occurred, and who 
are competent witnesses to the facts, are found in the British 
possession : 

(d) Where the incompetency or misconduct has occurred 
on board a British ship on or near the coasts of the British 
possession, or on board a British ship in the course of a voyage 
to a port within the British possession : 

(e) Where the incompetency or misconduct has occurred 
on board a British ship registered in the British possession ; 

(/) When the master, mate, or engineer of a British ship 
who is charged with incompetency or misconduct on board 
that British ship is found in the British possession. 

An inquiry is not to be held if an inquiry has been held 
by a competent Court in any part of the Dominion, or in 
respect of which the certificate of a master, mate, or engineer 
has been cancelled or suspended by a Naval Court. No 
investigation is to be held when one has been commenced 
in the United Kingdom. The Colonial Court shall have the 
same powers of cancelling and suspending certificates as 
a Court in the United Kingdom; and the Board of Trade may 
order a rehearing ; but if such order is not made, or is refused, 
an appeal lies to the High Court in England as mentioned 
above. 

Under the Act of 1849 Colonial Courts were given power 
to deal with treason, piracy, felony, robbery, murder, or any 
other offence committed on the sea or in any place within 
Admiralty jurisdiction, if the accused is within the Colony, 
in the same way as if the offence were committed within 
the meridian limits of the several Colonies and the local 
jurisdiction of the Courts.^ The penalty under a law of 
1874 is to be the local penalty for an offence committed m 
the Colony or a corresponding penalty to the English penalty .- 

This jurisdiction extends to vessels even if they are within 

^ 12 & 13 Viet. c. 96, s. 1. For offences committed at sea through which 
the person injured dies on land, see s. 3. See also 28 Hen. VUE. c. 15 ; 
11 Will. HI. c. 7 ; 46 Geo. III. c. 54. The Act of 1849 sares the provisions 
of 9 Geo. IV. 0 . 83, respecting New kSouth Wales and Tasmania. 

37 & 38 Vict. c. 27, s. 3. Passed on account of the gross miscarriage 
of justice 7?^. V. JIou9iij 6 P. C. 283. 
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a foreign country, if they are on navigable rivers,^ and even 
in respect of foreigners whether on the high seas ^ or on 
a navigable river The jurisdiction did not by common law 
extend over a foreigner in a foreign ship in territorial waters, 
according to the famous decision in Reg, v. Keyn,^ but this 
limitation was abolished by the Territorial Waters J urisdiction 
Act, 1878 (41 & 42 Viet. c. 73), which allows the offences to 
be punished as an offence within the jurisdiction of the 
Admiral, but the consent of the Governor of a Colony is 
necessary for a prosecution. It is doubtful if the provisions of 
this Act are essential for the Colonies, as the Act is in part 
declaratory, and in any case the judgement of the Central 
Criminal Court is not binding on Colonial Courts.® 

Further jurisdiction on Colonial Courts is conferred by 
the Army'Act, 1881 (ss. 154 and 168), the Coinage Offences 
{Colonial) Act, 1851, the Coinage Act, 1870, the Official Secrets 
Act, 1911, ih.b Pacific Islanders Protection Acts, 1872 and 1875, 
the Foreign Enlistment Act, 1870, the Acts respecting treason 
(35Hen.VIILc.2; 36Geo.IlLc.7; 11 Viet. c. 12), theJ?a;i?m- 
dition Acts, 1870 and 1873, which empower the Legislatures 
of the Dominions to create Courts for the hearing of such 
oases from which Courts appeals lie in the usual manner, the 
Fugitive Offenders Act, 1881, the Slave Trade Acts, the Act to 
enforce the Behring Sea award, 1894, and other Imperial 
xlcts.® 

^ Reg. V. Andemm, 1 C. C’. 101 ; Meg. w Carr, 10 Q. B. 1). 70 ; Meg. v, 
Armdrotig, 13 Cox, (J. C. 185. 

“ Reg, V. Lopez, Reg, v, iiattler, 27 L. J. M. C. 48. 

® Reg. V. AMerson, 1 0. C. 101. 

' 2 Ex. 1). 03 ; 46 L. J. M. C. 17. 

* See a. 5 of the Act. QoMra, Ilbert in Jeiikyns’a British RuU and 
Jurisdiction, p, 12, n. 2. Dutch and other foreign veaaels have been 
seized and condemned for fishing and other offences in territorial waters 
in xAustraha without invoking the terms of the Act. Sec also R, v. Kahi- 
tanka, 8 W. A. L. R. 154, which discusses the question of Admkalty juris- 
diction in territorial w’aters ; R, v. Cunningham Bell, C. 0. 72. 

* For such Acts cf. above. Part V, chap. xii. 



CHAPTER HI 
JUDICIAL APPEALS 

§ 1. The PEBEOGA.TIVE IH THE DOMTSIOITS 

The prerogative of the Crown to hear appeals from the 
Courts of the Dominions is undoubted^, and in that sense 
is definitely recognized by the Commonwealth Constitution, 
s. 74 of which expressly contemplates the right of the Crown 
to grant by the prerogative special leave of appeal, and it is 
also contemplated in the South Africn Act, 1909, s. 106.^ It 
rests, however, also on a statutory basis, for. by the Judicial 
Ootmnittee Act, 1844,® a right is given to admit appeals 
from any Court in the Dominions whatever, whether or not 
the Court is a Court of Error. This Act was passed, as the 
preamble states, because doubt had been raised as to whether 
an appeal could be brought from any Court but a Court of 
Appeal in certain cases in which it had been laid down that 
appeals should only lie from the Court of Errors.^ The Act 
in question, though mainly passed for the purpose of permit- 
ting appeals from every and any Court, has had incidentally 
the effect of providing by statute for the right to admit 
appeals from every Court in the Dominions. 

The result of this statute has been to prevent the right 

‘ Cf. FalHand Idanda Co. v. T/ie Queen, 1 Moo. P. C. (N.S.) 299 ; Reg. 
V. Bertmnl, 1 P. C. 520 ; m re Lord Bishop ofXatal, 3 Moo. P. C» (N. S.) 115, 
at p. 156 ; in re Wi Matua's Will, [1908] A. C. 448 ; Cushing v. Dupiuj, 
5 App. Cas. 409 ; Canadian Pacific Railway Co, v. Toronto Corporation and 
Grand Trunk Railway of Canada, [1911] A. C. 461. 

® So also in Canada by the Act of 1875 (38 Viet. c. 11, s. 47), to constitute 
the Supreme Court. Cf. Johnston y, M inisters d^c.of St, Andrew^s Church, 
Montreal, 3 App. Cas. 159. 

* 7 & 8 Viet. c. 69, s. 1. As regards Admiralty appeals, see chap, ii. 

^ In re Assignees of Manning, 3 Moo. P. C. 154 ; in re Cambridge, 

3 Moo. P. C. 175 ; Safford and Wheeler, Prinj Council Practice, p. 713. 

1279*3 S 
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to hear appeals being barred in any case whatever unless 
it is barred by an Imperial Act.^ 

The use of the power of Colonial Legislatures to affect this 
prerogative has been the source of some confusion. In the 
case of GitvilUer v. Aylwin^ it was held that the right of 
appeal could be taken avray by the Crown with the assistance 
of the Legislature of Lower Canada. As a matter of fact, in 
that case the decision was clearly wrong, for the statute of 
Lower Canada^ in question expressly preserved the right of 
prerogative. The case came up again in re Louis Marois^^ 
and it was also mentioned in Gushing v. Dupuy,^ but aU that 
was affirmed in these cases is simply that the only means of 
taking away the prerogative is by express words. It is clear 
that, prior to the passing of the Act of 1844, the prerogative 
in so far as it was not statutory could have been barred by 
Colonial Acts, and the Act of 1844 recognizes that it had been 
so barred, but it is equally clear that, since the passing of that 
Act, the only power of barring it is by an Act of the Imperial 
Parliament or by an Act approved by an Imperial Act. 

As a matter of fact, there is on record one Canadian Act 
of 1888 which purports to extinguish all right of appeal in 
criminal oases.® That statute has been several times quoted 
as a case where the prerogative has been barred, but it is 
perfectly clear, in view of the Imperial Act of 1844J that the 

^ This fact is, curiously, not alluded to in most of the authorities. But 
the Act No. 8 of 1908 of Nata.1 setting up a special Court to try Dinizulu 
did not even attempt to bar an appeal to the Privy Council. 

2 Knapp, 72. ® 34 Oeo. III. c. 6, s. 43. 

^ 15 Moo. P. C. 189. 

® 5 App. Cas. 409. Cf. Lefroy, Legislative Power in Canada, pp. 181-4 ; 
Harrison Moore, Commonwealth of Australia,^ p. 232. 

® 51 Viet. c. 43 ; now in Revised Statutes, 1900, c. 140, s. 1025. See 
Rouse of Commons Debates, 1887, pp. 644-6 (50 & 51 Viet. o. 50) ; 1888, 
p. 942 ; Sess, Pap., 1889, No, 77. The New South Wales Criminal Appeal 
Bill of 1911 makes a similarly ineffective attempt, and also tries to evade 
the application of s. 73 of the Constitution by creating a Criminal Appeal 
Court, which is not to be the Supreme Court ; Debates, 1911, pp. 1772 seq. 

’ Wheeler’s Yiew {Confederation Law,p. 34) that only an Imperial Act could 
bar the right as it is exercised in England is certainly wi'ong, though Quick 
and Garran, Constitution of ComTnonwealth, p. 762, seem to affirm it. 
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attempt to bar the prerogative has not been efifectual. and 
that the prerogative could still be exercised. It is, however, 
a matter of no substantial consequence, as criminal appeals 
are always open to serious objection, and are very rarely 
entertained by the Privy Council, and it is not therefore 
likely that such an appeal will again be permitted.^ That 
it could legally be permitted is certain. Power is given to 
the Parliaments of the Commonwealth by s. 74 of the Consti- 
tution, and of the Union of South Africa by s. 106 of the 
South Africa Act, to limit the subjects with regard to which 
special leave of appeal may be granted, but Bills under this 
power must be reserved, and no such Bill has yet been intro- 
duced even into the Parliament of the Commonwealth, 
Under this power it would be impossible to abolish the power 
— ^for limitation is not abolition — but it could be practically 
reduced to almost niU 

The power of hearing appeals thus belonging to the Crown 
is exercised in two ways ; on the one hand a code of rules is 
laid down permitting appeals as of right, that is to say, 
appeals which automatically take place if the conditions 
laid down are fulfilled,^ while in addition it is open to any 
defeated suitor to ask the Privy Council to give him special 
leave to appeal from the decision of any Court whatever. 
The rules in the first case normally apply only to the final 
Court of Appeal, as it is not usual that appeals should lie as of 
right from two Courts in one Dominion. There is an exception 
to this in the case of Quebec and New Zealand, where appeals 
lie both from the Court of Appeal and the Supreme Court. In 
the case of South Australia appeals as of right lay only from 
the Supreme Court, as there was in that Colony a Court of 
Appeal consisting of the Governor, with what was practically 
the Executive Council, but which now is hardly ever used, 

^ Cf. Falkland Islands Co. v. Reg., 1 Moo. P. C. (N. S.) 299, at p. 312 ; in 
re DUlet, 12 App. Cas, 459 ; Riel v. Reg,, 10 App. Cas. 675 ; Tshingiimuzi 
V. Attorney-General of Natal, [1908] A. C. 248. 

® Quick and Garran, op. cit., p. 713. 

® The leave which is always needed is then granted by the Colonial Court. 
If there are no rules, or the rules do not cover the point, special leave must 
be asked. Cf. Giim v. Lumsden, [1905] A. C. 601. 

S2 
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The regulations in question were normally laid down by 
Order in Council, but sometimes, as even now in the ease 
of Ontario and Quebec, by local Acts, while in the case of 
New South Wales the rules were originally contained in 
the Charter of Justice of 1823, in the case of Tasmania 
in the Charter of Justice of 1831, and in the case of the 
Cape in the Charter of Justice of May 4, 1832. Similarly 
the provisions in Newfoundland rested on the Charter of 
Justice of 1825 and on the Judicature Act of 1904. In the 
Province of Prince Edward Island there were no rules at 
all in force, and all appeals had to be brought by special 
leave. There were many differences in the provisions of 
these rules, though on the whole they agreed in substance. 
They provided for appeals as of right in important cases — 
the sums "involved being, as a rule, from £300 to £2,000 — 
prescribed limits of time, payment of costs, &c. 

Appeals by special leave were required in all criminal cases 
and in those civil cases which did not fall within the rules laid 
down for appeals as of right. The principles which regulate 
the granting of leave to appeal in such cases are that some 
important question of law should be involved, or that 
some important right should be in question. Appeals as of 
special leave are never granted for points of form, and in 
the case of the more important Colonies appeals are not 
granted except when there is a strong case for assuming 
that further investigation is necessary. Even so appeals by 
special leave frequently result in the confirmation of the 
original judgement. 

Jxi the case of the Dominion of Canada and the Common- 
wealth of Australia, appeals lie direct to the Privy Council 
from the states and provinces. Appeals also lie tmder the 
Dominion Supreme Court Act, and the Commonwealth Judi- 
ciary Act, from those Courts to the Supreme Court of Canada 
and the High Court of AustraKa. The defeated party in any 
suit has therefore the option of carrying his appeal to the 
Privy Council or to the Supreme Court or the High Court, 
and the Privy Council have naturally adopted the rule that 
they will not normally grant special leave to appeal — ^for no 
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appeal lies as of right from the Supreme Court of Canada, 
although legally such appeal could be allowed under the 
Act of 1844 ^ — ^permitting a defeated party who has chosen 
to go to the Supreme Court first to appeal to the Privy 
Council. On the other hand, a party who has been taken 
to the Supreme Court and defeated there will more readily 
be allowed an appeal to the Privy Council. But in the case 
of the Commonwealth and Canada alike it has been laid dovm 
by the Privy Council that appeals will only be allowed where 
the case is of gravity, involving matters of public interest or 
some important question of law as affecting property of 
considerable amount, or where the case is otherwise of some 
public importance or of a very substantial character.'^ Nor 
will the Privy Council allow appeals where the judgement 
appears to be plainly right, or at least not to be attended 
with serious doubt, or for an abstract question.^ 

As a result of the Colonial Conference ^ of 1907 important 
simplifications have been made in the procedure of the Courts. 

The fifth resolution arrived at by the Colonial Conference 
on the subject of judicial appeals was to the effect — 

(1) That it is expedient that the practice and procedure 
of the Judicial Committee of the Privy Council should be 
definitely laid down in the form of a code of rules and 
regulations. 

(2) That in the codification of the rules regard should be 
had to the necessity for the removal of anachronisms and 
anomalies, the possibility of the curtailment of expense, and 
the desirability of the establishment of courses of procedure 
which would minimize delays. 

^ Not so in Australia or the Union, where the exclusion ol other appeals 
rests on an Imperial Act, whereas in Canada it rests only on a Dominion Act. 

® Of. Daily Tdegiaph Newspaper v. McLauqhlin^ [1904] A. C. 777. Cf. 
Prince v. Gagnon^ 8 App. Cas. 103 ; Carter v. Molson, ibid., 530 ; Clergue 
V. Murray^ ex parte Clergue^ [1903], A. C. 521 ; Canadian Pacific Eailway 

V. Blair, [1904] A. C, 453 ; Victorian Railway Commissioners v. Brown, 
[1906] A. C. 381. ® Rex v. Louw, [1904] A. C. 412. 

^ Pari, Pap,, Cd. 3523, pp. 200 seq. The views of the Dominions are 
given in Cd. 3521, pp. 179 seq. The subsequent correspondence is in 
Cd. 5273, pp. 26-41. The practice is given in ^afford and Wheeler. 
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(3) That with a view to the extension of uniform rights 
of appeal to all Colonial subjects of His Majesty, the various 
Orders in Council, Instructions to Governors, Charters of 
Justice, Ordinances, and Proclamations upon the subject 
of the appellate jurisdiction of the Sovereign should be 
taken into consideration for the purpose of determining the 
desirability of eq[ualizing the conditions which give right of 
appeal to His Majesty. 

(4) That much uncertainty, expense, and delay would be 
avoided if some portion of His Majesty's prerogative to 
grant special leave to appeal in cases where there exists no 
right of appeal were exercised under definite rules and 
restrictions by the Colonial Courts. 

In accordance with this resolution a revised draft of 
rules regarding appeals was drawn up by the Judicial 
Committee of the Privy Council, and was forwarded to the 
Dominion Governments in dispatches of August 20, 1908, 
for their consideration. The rules represented a codification 
of the rules which then were in force, with simplifications 
on aU possible points. The most important alteration was 
that it was suggested that every Supreme Court should be 
entitled to grant leave to appeal at its discretion from any 
judgement, whether final or interlocutory, if in the opinion 
of the Court the question involved in the appeal was one 
which, by reason of its grave general or pubKc importance 
or otherwise, ought to be submitted to His Majesty in Council 
for decision. This power will rest with the Court entirely, 
and will in aU possessions except Canada and Australia 
co-exist with the right of appeal which will, as formerly, 
exist in the case of final judgements of the Court, where the 
matter of dispute on appeal amounts to, or is of the value of, 
a sum which varies in the several cases from £300 in Prince 
Edward Island to £1,000 in Manitoba — £600 being the most 
usual amount. This alteration will obviate the necessity 
which formerly existed of obtaining special leave to appeal 
from the Privy Council, involving as a rule a double resort 
to the Privy Council with its attendant inevitable delay and 
expense. The rule will also permit of the granting of leave 
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to appeal by the Court in criminal cases,^ involving points 
of law in which it is desired to obtain the decision of the 
Judicial Committee, whereas formerly it was very difficult 
to obtain a decision of the Judicial Committee on any 
criminal case, as the Judicial Committee are most unviUing 
to grant special leave to appeal in such cases, in which the 
delay of the execution of the sentence of the Court below is 
usually most undesirable. 

To save expense and delay it is also provided that a 
Colonial Court may permit an appellant, to whom final 
leave to appeal has been granted, to mthdraw his appeal 
prior to the dispatch of the record to England, a power 
which formerly Colonial Courts do not appear to have had, 
and that if an appellant, having obtained final leave to appeal, 
fails to show due diligence in taking the necessary steps 
for the purpose of procuring the dispatch of the record to 
England, the respondent may, after giving the appellant 
due notice of his intended application, apply to the Court 
for a certificate that the appeal has not been effectually 
prosecuted by the appellant, and if the Court sees fit to 
grant such a certificate, the appeal shall be deemed as from 
the date of such certificate to stand dismissed for non- 
prosecution without express order of His Majesty in Council* 
Several of the Dominion or State Governments had pointed 
out that the matter dealt mth by the latter rule was the 
cause of much of the delay in prosecuting appeals. Provision 
is also made that where, at any time between the order 
granting final leave to appeal and the dispatch of the record 
to England, the record becomes defective by reason of the 
death or change of status of a party to the appeal, the 
Court may, notwithstanding the order granting final leave 
to appeal, on an application made by any person interested, 
grant a certificate showing who is the proper person to be 
substituted in place of, or in addition to, the party who has 
died, or undergone a change of status, and the name of such 
person shall thereupon be deemed to be so substituted, with- 

^ Of. under the Transvaal Order in Council of 1909, Hong Kong and 
Leung Quin v. Attorney ^General, [1910] T. P. 432. 
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out express order of His Majesty in Council, thus obviating 
again the expense and the delay of procuring a formal Order 
in Council. 

Generally the rules are based on the assumption that 
the Court appealed from is the best qualified to deal with 
any questions that may arise in connexion with the appeal 
up to the dispatch of the record to England, and they seek 
accordingly to invest the Court vdth all necessary powers 
for that purpose, especially in the cases when some time 
elapses between the final order granting leave to appeal 
and the dispatch of the record, when, in some cases, it had 
been held the Court had no power to take any steps that may 
be necessary to meet altered circumstances. 

In sending the rules in draft to the Dominion Govern- 
ments it Was pointed out that the rules, after adaptation to 
local circumstances, could either be enacted by the Dominion 
Parliaments, or might be issued in the form of an Order in 
Council. It was suggested that the latter form of procedure 
would probably be the more convenient, as permitting 
alterations to be made in the rules at the request of the 
Dominion Governments without the delay and trouble of 
procuring an amending Act of the local Parliament, but it 
was suggested that, w^hatever mode of procedure were 
adopted, a draft of the proposed legislation should be 
forwarded to the Judicial Committee of the Privy Council, 
for any observations they might desire to offer on the subject.^ 
The procedure by Order in Council was unanimously adopted. 

Orders in Council on the lines of the new rules have been 
issued in respect of the Dominion of New Zealand,^ New- 
foundland, the Provinces of Alberta, Saskatchewan, Nova 
Scotia, Prince Edward Island, Manitoba, British Columbia, 
and New Brunswick, in Canada, Queensland, South Australia, 
New South Wales, Tasmania, Victoria, and Western Australia. 

^ See Pari. Pap., Od. 5273, p. 26. 

® There exists in that case a direct appeal by leave of the Court or of the 
Privy Council from the Supreme Court also, as in some cases no appeal lies 
from the Supreme Court to the Court of Appeal. For the new Order, cf. 
Bowron Bros. v. Bishop and another, 29 N. Z. L. R. 821, 
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All Order in Council was also issued in respect of the Trans- 
vaal before the Union of South Africa was constituted^ 
An Order in Council confined to matters of procedure has 
been issued in respect of the High Court of the Common- 
wealth of Australia from which appeals lie only by special 
leave, and the Appellate Division of the Supreme Court of 
the Union of South Africa, w’hich is in the same position 
under s. 106 of the South Africa Act, 1909. 

In one class of cases the Privy Council will not exercise 
jurisdiction at all, namely, election petitions, because these 
are matters referred to Courts in quite a special capacity, 
and not ordinary judicial matters. This was decided in 
Theberge v. Landry,^ and has been followed by the High 
Court of Australia in Holmes v. Angwin? 

§ 2. The LiMiTATioiir oe the Prerogative 

There has been noted above the Canadian Act which pur- 
ports to bar the prerogative in criminal cases. This Act 
stands in a peculiar position, for the Judicial Committee 
cannot, it is clear, desire to deal with such cases. On the other 
hand, the proposal of the Dominion Parliament to set up 
a Supreme Court barring all appeal thence to the Privy 
Council was abandoned on an intimation that the law would 
certainly not receive the royal assent.** In New Zealand 
Sir R. Stout has protested energetically against certain 
judgements of the Privy Council,® but the Government has 
made no move in favour of the weakening of the power of the 
Court in question. In Australia, however, the limitation of 

" Natal Bank, Ltd, v. Bood^s Heirs, [1909] T. S. 402 ; [1910J A. C. 570. 

“ 2 App. Cas. 102. Of. a land case, Moses v. Parker, ex i)arte Moses, 
[1896] A. C. 245, where it was held that the special character of the jurisdic- 
tion (Tasmania Act, 22 Viet. No. 10) forbade an appeal. Cf. 30 N. Z. L. R. 
530. Contra, Beg, v. Demers, [1900] A. C. 103, as regards the Quebec 
petition of right ; re Bober t Barbour, 12 N. S. W. L. R. 90. 

® 4 C. L. R, 297. 

^ Lord Norton, Nineteenth Century, July 1879, p. 173. 

* Wallis V. Solicitor-General of New Zealand; [1903] A. C. 173. See also 
Pari, Pap., Cd. 3523, pp. 200-30 (discussion of Court at Colonial Conference, 
1907) ; 3524, pp. 179 seq. (complaints of its action) ; Jebb, Colonial 
Nationalism, pp. 303, 304. Cf . Ewart, Kingdom of Canada, pp. 235-45. 
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the powers of the Court has been to some degree effected by 
the Constitution of 1900 and an Australian Act, No. 8, of 1907. 

It was originally proposed that the High Court to be 
established for the Commonwealth should be the final Court 
of Appeal for the Commonwealth.^ The Adelaide session 
saw the appeal in every case removed, save that an appeal 
might be allowed from the High Court only if the public 
interests of the Commonwealth or a state or any other part 
of the Queen’s dominions were concerned. In the Bill as 
brought home by the delegates this was modified, and it 
was proposed to exclude an appeal from any Court, federal 
or state, in any matter involving the interpretation of the 
Constitution, or the Constitution of a state, unless the public 
interests of some part of Her Majesty’s dominions, other 
than the Commonwealth or a state were affected. Excep- 
tion was taken to this proposal by the Imperial Government, 
which desired to see the full appeal retained, or at least some 
less vague limitation imposed, and the objections of that 
Government were reinforced by reference made to the 
Colonial Chief Justices by telegram, which solicited the ex- 
pression of views in favour of the extension of the appeal 
and the preservation of an appeal in every case from the 
State Courts, for which Queensland and New Zealand pressed. 

Finally both sides compromised, and the section as passed 
was expressed as follows : 

No appeal shall be permitted to the Queen in Council from 
a decision of the High Court upon any question, howsoever 
arising, as to the limits inter se of the constitutional powers 
of the Commonwealth and those of any state or states, or 
as to the limits inter se of the constitutional powers of any 
two or more states, miless the High Court shall certify that 
the question is one which ought to be determined by Her 
Majesty in Council. 

The High Court may so certify if satisfied that for any 

^ Of. Gommonwealth of Australia ConstiMon Bill (Wyman & Sons, 1900), 
Keith, J ourn. Soc. Comp. Leg., ix. 269-80 ; Quick and Garran, Constitution 
of Commonwealth, pp. 242 seq., 750 seq. ; Harrison Moore, Commonwealth 
of Australia,^ pp. 236 seq. ; Pari. Pap., Cd. 168, pp. 1 seq., 47, 67, 64, 75 
seq. ; 188, p. 3 ; Commonwealth Delates, 1907, pp. 3755 seq. 
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special reason the ceitificate should be granted, and iliere- 
upoii an appeal shall lie to Her ilajestj in Council on the 
question without further leave. 

Except as provided in this section, thi^ Constitution shall 
not impair any right which the Queen may be pleased to 
exercise by virtue of lier royal prerogative to grant special 
leave of appeal from the Eign Court to Her Majesty in 
Council. The Parliament maj^make laws limiting the mat- 
ters in Avhich such leave may be asked, but proposed lav/s 
containing any such limitation shall be reserved bj the 
Governor-General for Her Majesty's pleasure. 

During the debates in the House of Lords on the T^assing 
of the Bill it was pointed out by Lord Russell of Killowen ^ 
that while there was no appeal from the High Court except 
by its own leave in the special class of cases mentioned, 
there still existed an appeal from the decision of the State 
Courts direct to the Judicial Committee, and that a conflict 
of authority was thereby invited, since it might he held that 
the decision of the High Court, in a matter in which it eouid 
prevent an appeal to the Privy Council, should be regarded 
as equally final vith the decision of the Privy Council in cases 
brought from a Stale Court, ilr. Haldane - also, in the 
House of Commons, agreed that there v'as a possibility of a 
conflict of authority, but Lord James of Hereford ^ expressed 
strongly the view that the decision of the Privy Council 
would prevail, as it was the decision of Her Majesty herself 
as the fountain of justice, administering justice throughout 
her Empire at home and abroad. 

Lord Davoj" ^ supported Lord Russell's riev', but the 
other view was accepted by Lord Selbonie,^ Lord Alverstoiie,® 
and by Sir Robert Finlay.'^ 

The Commonwealth Judiciary Act. by which the 

High Court was constituted, provided by s. 39 (2) that the 
several Courts of the states should have federal jurisdiction 
except as provided in s. 38, and subject to conditions that 
every decivsion of the Supreme Court of a state in the exercise 

’ Commonwealth oj Ainst/alui Constitution Bill, p. lo9. 

- Thiel., p. 08. ® Ibid., ]). lOS. 

= Ibid., p. 113. « Ibid., p. il7. 


• inkb. p. K'L 
’ Lhid.. p. 70. 
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of its federal jurisdiction should be final and conclusive 
except in so far as an appeal might be brought to the High 
Court. 

The conflict between the Privy Council and the High 
Court which had been anticipated w'as not long delayed. In 
the income-tax cases Deakin v. Wehb and Lyne v. Webb'^ 
the High Court decided that the salary of a federal officer 
was not liable to state income-tax, overruling a decision to 
the contrary of the Supreme Court of Victoria. The High 
Court also declined to give the necessary certificate to enable 
the matter to be carried to the Privy Council, though the 
Premiers of the Australian states were anxious that the 
matter should be taken there, and O’Connor J. had no 
hesitation in saying that, if it were found that by the current 
of authority in England it was hkely that, should a case 
go to the Privy Council, some fundamental principle involved 
might be decided in a manner contrary to the true intent of 
the Constitution as the Court believed it to be, it would be 
their duty not to allow the case to go to the Privy Council, 
and thus to save this Constitution from a risk of what they 
would consider a misinterpretation of its fundamental 
principles. 

On the other hand, in the case of Webb v. OuUrim the 
Privy Council held that a State Parliament could tax the 
salary of a federal officer. The case had come before the 
Supreme Court of Victoria,^ which had followed Deakm v. 
Webb, but which granted leave to appeal to the Privy 
Council under the Order in Council of June 9, 1860, despite 
the provisions of ss. 38 and 39 of the Judiciary Act, 1903. 

In reversing the judgement of the Supreme Court the Privy 
Council dealt with the objection which had been made as to 
the hearing of the appeal at all by the Privy Council. They 
accepted the view taken by Hodges J.^ when the same 


^ 1 0. L. R. 585, overruling in re Income Tax Acts, 29 V. L. R. 748. In 
Colonial Sugar Refining Co, v. Irving, [1905] A. C. 369, the issue was avoided. 

“ [1907] A. C. 81. So the Supreme Court of Victoria in Wollaston^ s case, 
28 V. L. R. 357. 

^ [1905] V. L. R. 463. 


* Ibid., at p. 407. 
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objection was raised in the Supreme Court of Victoria that 
there was no provision in the Commonwealth Act faViTig 
away the right of the Supreme Court to grant leave to appeal 
to the Privy Council, and they endorsed Ms view that, if the 
Federal Legislature had passed an Act providing that there 
should be no right of appeal from a State Court in the matter 
in question, the Act would have been ultra vires, and that 
it was equally ultra vires to accomplish the same result 
indirectly. 

Put more directly, the issue between the High Court and 
the Privy Council was, whether in the exercise of a new 
federal jurisdiction (for although the jurisdiction in a great 
part might have been exercised, and was before the Act of 
1903 exercised, as state jurisdiction, it was made entirely 
federal by the Act of 1903) appeals were regulated by an 
Order in Council ^ wMch appHed generally to all matters in 
the State Court, but which was prepared when there was no 
question of federal jurisdiction at all. 

The High Court of the Commonwealth, in the case of 
Baxter v. The Commissioners of Taxation,, New South Wales,^ 
declined to follow the decision in Wdb v. Outtrim. The 
majority of the Court decided that the High Court was bj’ 
the Constitution the ultimate arbiter upon all questions as 
to the limits inter se of the constitutional powers of the 
Commonwealth and a state, unless it was of opinion that the 
question in any particular instance was one upon wMch it 
should follow the guidance of the Privy Coxmcil. But though 
they reconsidered the matter in view of the Privy Coimcil’s 
decision, they were unable to accept the view of that 
Court. They rested their decision on the ground that as the 
Constitution made the High Court supreme in questions 
of the constitutional rights of the states of the Com- 
monwealth, unless it chose to allow an appeal, the Privy 
Council should have considered itself bound, when a case 

^ For Victoria, June 9, 1860 ; Queensland, June 30, 1860 ; South 
Australia, June 9, 1860 ; Western Australia, October 11, 1861 ; ISew South 
Wales, November 13, 1850 ; Tasmania, March 4, 1831. 

' 4 C. L. R. 1087. 
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came to it direct from a State Court, to accept the judgement 
of the High Court. Higgins J.^ disagreed with the other 
members of the Court, pointing out that the King in Council 
was on a liigher platform than the High Court, although the 
High Court might prevent the litigant from ascending the plat- 
form, and he quoted the fact that though an appeal never lay 
to the House of Lords from the Court of Crovui Cases Reserved, 
nevertheless that Court always followed the judgements of 
the House of Lords. The High Court also held that in the 
exercise of federal jurisdiction an appeal lay to the Privy 
Council only by special leave, and not as of right under the 
Order in Council. They held that, in the case of a new juris- 
diction created by the Act of 1903, only such appeal as was 
allowed in the Act, and the prerogative right could exist. 
They also refused permission to appeal from their decision 
on the ground that it would be a breach of their duty to pass 
on a case of the type contemplated in s. 74 of the Constitution 
unless some exceptional cause was shown. 

The attempt to obtain special leave from the Privy Council 
to appeal from this decision in the case of The Commissioners 
of Taxation, New South Wales, v. Baxter ^ was declined. 

The ground for the refusal to consider this case was, in 
the main, that an Act, No. 7 of 1907, of the Commonwealth 
had been passed expressly authorizing the State Parliaments 
to tax the salaries of Commonwealth ofiS.cers, and that 
therefore the dispute could not reasonably arise again. It 
was clear that the Commonwealth Act could hardly have 
been valid, had the decision of the High Court been correct 
that it was a fundamental principle of the Constitution that 
such taxation should not be allowed,^ but on the view of the 
Judicial Committee the Act was merely a nullity, and in any 
case it was clear that the question did not require decision. 

But not only was the immediate cause of dispute removed 
by the action of the Commonwealth Parliament, but steps 

^ 4 C. L. R., at pp. 1162, 1163. ^ [1008] A. C. 214. 

* So per Higgins J. in MimA v. Wehh, 4 C. L. R. 1178, at p. 1194. Contra, 
per Griffiths C.J., at p. 1187. Cf. Farliwmmianj Debates, 1907j pp. 
3860 seq. 
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were taken to get rid of the difficulty caused by the contra- 
dictory decisions of the High Court and the Privy Council. 
There was passed in the session of 1907 an Act. Xo. 8 of 1907, 
to amend the J udiciary Act of 1903. The important clause 
of the Act was the second, which provided that 

in any matters other than trials of indictable offences 
involving any question however arising as to the limits uiter 
se of the constitutional powers of the Commonwealth, and 
those of any state or states, or as to the limits irder se of the 
constitutional power of any two or more states, the jurisdic- 
tion of the High Court shall be exclusive of the jurisdiction 
of the Supreme Courts of the states so far as that the Supreme 
Court of a state shall not have jurisdiction to entertain or 
determine any such matter either as a Court of First Instance 
or as a Court of Appeal from an inferior Court. 

By s. 5 it is provided that — 

when in any cause pending in the Supreme Court of a state 
there arises any question as to the limits inter se of the 
constitutional powers of the Commonwealth and those of 
any state or states, or as to the limits inter se of the constitu- 
tional powers of any two or more states, it shall be the duty 
of the Court to proceed no further on the cause, and the 
cause shall be by virtue of this Act, and without any Order 
of the High Court, removed to the High Court. 

The Act is made under s. 77 (2)^ of the Constitution, 
which empowers the Parliament to define the extent to 
w^hich the jurisdiction of any federal Court shall be exclusive 
of that which belongs to or is vested in the Courts of the 
states. It would have been impossible, in view of the decision 
in Webb v. Outtrim'^ to provide by a Commonwealth Act 
either that an appeal by special leave, or an appeal without 
special leave, should not lie from the decision of a Supreme 
Court, since by the judgement of the Privy Comicil that 
provision would be an interference with the Constitution of 
the state, and therefore be repugnant to the Commomcealth 
of Australia Constitution Act and to the Acts (9 Geo. IV. c. 83, 
s. 15, and 7 & 8 Viet. c. 69) which define the jurisdiction of 

^ It was foreseen that this could be done ; see Quick and Garran, 
op. eit., p. 755; 4 L\ L. R., at p. 1114. See Debates, 1907, pp. 487-500, 
504-85, 3749-95. - [1907] A. C. 81. 
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the Privy Council. The plan adopted, therefore, is to debar 
the Supreme Courts from ever pronouncing a decision on any 
question in which the rights of the Commonwealth and of 
the states, or of the states inter se, are at issue, and thus every 
such case falls to be decided by the High Court, which by 
refusing a certificate for an appeal could make itself the 
final arbiter. That the law is intra vires the Commonwealth 
Parliament appears perfectly clear, and it may be said to be 
not only a sensible and satisfactory solution of a difficulty, 
which brought both the High Court and the Privy Council 
into some degree of contempt, but to be in keeping with the 
spirit of the Constitution, which was intended to reserve to 
the High Court such constitutional cases. 

It is, however, true that a certain amount of confusion is 
still possible. In the first place, the Privy Council is not 
compelled to require that every case shall go to a Supreme 
Court before an appeal can be allowed, and it is still open to 
the Privy Council to give special leave for appeals from any 
Court in a state inferior to the Supreme Court in the exercise 
of federal jurisdiction. The risk of this being done is, how- 
ever, so small that it was deliberately passed over in the new 
federal Act.^ Secondly, it is still open to the Privy Council 
to grant special leave of appeal even from the High Court 
with regard to the question whether the matter at issue is 
really one involving the question of the limits inter se of the 
powers of the Commonwealth and of a state or of the states. 
That this should be so is obviously necessary, as the High 
Court cannot claim by law to decide when such a question does 
arise, and it has been so decided in the case of the Attorney- 
General for New South Wales v. Collector of Customs} 

In 1909 Ontario proposed to limit appeals to the Supreme 
Court and the Privy Council alike. In the latter case aU 
appeals of right were to disappear, and appeals by special 
leave to be restricted to constitutional cases, cases involving 

^ Commonwealth Farliamertary Debates, 1907, p. 3758. 

* [1909] A. C. 345. (The report is misleading — the refusal was because 
the case fell under s. 74 of the Constitution Act, not although,) The High 
Court has had to decide what cases fall within this category; see p. 884. 
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the value of 310,000 (iu place of 34,000 as at preseut), and 
cases of special importance as affecting the liberty of the 
subject. jVIr. Poy, however, in the course of discussion, ad- 
mitted that it was not possible legally to limit by provnicial 
law appeals to the Supreme Court, and declared that a change 
of practice by the Privy Council rendered it uimecessary to 
limi t appeals thither, and his Act passed without the proposed 
limitations. In any ease the Act would have been invalid 
if the Judicial Committee had chosen to hear appeals by 
special leave, or to regulate by Order in Council under the 
Act of 1844^ the right to appeal.'-* Ontario indeed has of 
late had no cause to complain of the Privy Council. 

§ 3. The Constitution oe the Ju’dicial Committee 

The Judicial Committee of the Privy Council as now 
constituted “ consists of the Lord President, the Lord High 
Chancellor, all Privy Councillors who hold or have held any 
of the offices of Lord of Appeal in Ordinary, Lord Chief 
Justice of England, Master of the Roils, Lord Justice 
of the Court of Appeal, Judge of any of the late Courts of 
Queen’s Bench, Common Pleas, Exchequer, Probate, or 
Admiralty, or of Chief Judge in Bankruptcy, all past Presi- 
dents of the Council, and Lord Chancellors, together with 
any two others, being Privy Councillors, whom the Crown 
may think fit to appoint from time to time, a provision 
under which Lord Haldane of Cloan and that distinguished 
Indian lawyer Syed Ameer Ali, now sit, and such members 
of His Majesty’s Privy Council as for the time being hold or 
have held any of the offices described in the Appellate 
Jurisdiction Acts, 1876 and 1887, as High Judicial Offices. 
These Acts include any judge of the superior Courts in Great 
Britain and Ireland, and a Lord of Appeal in Ordinary. 

^ 7 & 8 Viet. c. 69, s. 1. ISee Ontario Act 1909, c. 52. 

® See Canadian Annual Review, 1909, p. 368, and for a eulogy of the 
Privy Council, ibid., pp. 178, 179. 

* See2&3Will.rV.c.92; 3&4WilLIV. c.41,es. 1,30; 6 & 7 Viet, c. 38; 
14 & 15 Viet. c. 83, s. 16 ; 20 & 21 Viet. c. 77, s. 115 ; 37 & 38 Viet. c. 35, 
sohed. ; 39 & 40 Viet. o. 59, ss. 6 and 14; 44 & 45 Viet. c. 3; 50 & 51 
Viet. c. 70. 

1279-3 T 
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Am y other Privy Councillors may also be summoned by the 
Crown J An Act of 1871 empowered the Crown to appoint 
four paid members, who had either been Judges of a Superior 
Court at Westminster or Chief Justices of the High Courts 
in India.’^ An Act of 1895® makes provision for the repre- 
sentation of judges from the Dominions on the Privy Council. 
As amended in this respect by an Act of 1908,^ provision is 
made that if a person who is or has been Chief Justice or 
Judge of the Supreme Court of the Dominion of Canada, 
or of a Superior Court in any of the Provinces of Canada, or 
in New South Wales, Victoria, Queensland, South Australia, 
Western Australia, Tasmania, New Zealand, the Cape of Good 
Hope, Natal, the Transvaal, the Orange River Colony,® or 
Newfoundland, is a member of the Privy Council, he shall 
be a member of the Judicial Committee of the Privy Council, 
but not more than five such members may exist at any 
one time. By the Act of 1908 * provision is also made for 
a judge or ex-judge of a Court in the Dominion from which 
an appeal is being heard or of a Court to which appeal 
lies from that Court, sitting as an assessor to the Judicial 
Committee, but he acts merely as an assessor in such oases. 

Under the Act of 1895 Sir Henry Strong, then Chief 
Justice of Canada, Sir Henry de Villiers, Chief Justice of 
the Cape of Good Hope, and Sir Samuel Way, Chief Justice 
of South Australia, were sworn members of the Privy Council 
on the occasion of Queen Victoria’s diamond jubilee in 1897, 
and became automatically under the Act members of the 
Judicial Committee. Sir Samuel Way has not been in 
England since that date, and Sir Henry Strong died in 1909, 
but Sir H. de Villiers attended in 1897, 1900, 1901, 1905, and 
1908.® The number of five was made up by Sir Henri 
Taschereau (Chief Justice of Canada from 1902 to 1906) and 

1 3&4iVill.IV. c. 41, s. 5. 

“ 34 & 35 Viet. e. 91. This power was exercised, but is not a continuing 
power. See 60 & 51 Viet. c. 70. Under 8 Edw. VII. o. 51, s. 2, two 
Indian judges may sit. 

58 & 59 Viet. c. 44. " 8 Edw. VII. c. 51, s. 1. 

® Presumably now the provisions will apply to the Union of South Africa. 

* The Government of the Cape paid his expenses. 
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Sir Samuel Griffith, Chief Ju-stiee of the High Court of 
Australia, -svho became Prhy Councillors in 11*04 and 1001 
respectively. Sir Samuel Griffith has never attended to hear 
an appeal, owing to his judicial duties in Australia. On the 
death of Sir H. Strong, Sir E. Barton. Chief -Justice of the 
High Court of Australia, became a member, but he has not 
attended to hear an appeal. In 1 91 1, on Sir H. Taschereau's 
death, Sir C. Fitzpatrick became a member. 

As normally constituted the Committee contains the Lord 
Chancellor, four Lords of Appeal in ortlinary, two persons, 
viz. Lord Haldane (formerly Lord James of Hereford), and 
jMr. Ameer Ali (formerly Sir Andrew Scoblej, who are ap- 
pointed under the express powers given in s. 1 of the Act of 
1833; until 1911 Sir Arthur Wilson, who was appointed under 
the Act of 1887 as an ex-judge in the East Indies, and who 
drew an allowance of £800 ^ a year ; and any Colonial judge 
under the Act of 1895 who may at intervals be able to attend. 

The functions of the Judicial Committee are not conjfined 
to hearing appeals from the Colonial Courts ; they hear also 
appeals from India, the Channel Islands, the Isle of Man, and 
the Consular Courts; the Judicial Committee under Acts 
of 1840, 1874 and 1892 hears appeals in ecclesiastical cases, 
and is also an Appeal Court in maritime and prize cases, 
from schemes framed under the Endowed Schools Acts, 1869 
and 1873, and in miscellaneous other questions, as, for 
example, cases under the Union of Benefices Act, 1860, 
applications for compixlsory licences under the Copyright Act, 
1842, apphoations under the Patents Ads of 1883 and 1902,^ 
appeals under the Colonial Courts of Admiralty Act of 1890, 
and appeals with regard to the appointing of legislative 
councillors in New Zealand,® New South Wales * and Queens- 
land.® Moreover, from time to time matters are referred 
to the Judicial Committee under s. 4 of the Act of 1833. 

^ i, e. the double allowance of £400 a year each allowed by the Act of 1871 , 

= These matters now come in the first place before the Controller of 
Patents or the ordinary Courts under the Patents Act of 1907. 

•* Legislative Council Act, 1891, s. 5 ; Oonsd. Stat., 1908, No. 101, s. o. 

" Act No. 32 of 1902, s. 20. « Act 31 Viet. No. 38, s. 24. 
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The presence of at least three members, exclusive of the 
Lord President of the Council, is necessary for the hearing of 
any case under the Act of 1851, and no report can be made 
imless a majority of the members present at the hearing 
concur. Under an Order in Council of February 4, 1878, 
confirming the old Order of February 22, 1627, the Committee, 
differing herein from the House of Lords, embody their con- 
clusions in a collective report, and do not publish dissenting 
opinions. Under the Act of 1908 a general Order in Council 
is made at 'the beginning of each reign, referring to the 
Judicial Committee all appeals to His Majesty in Council ; 
formerly an annual order was made. In one or two cases 
questions are referred to a mixed committee containing 
members of the Judicial Committee and other Privy Coun- 
cillors. Such cases are thus provided for in the Act of 1877 
respecting the Universities of Oxford and Cambridge ; and 
in the case of proceedings by reference under s. 4 of the Act 
of 1833 for the removal of a Colonial judge, Privy Councillors 
not members of the Judicial Committee usually sit. 

In 1901,^ at a Conference, certain suggestions were made 
by Mr. Justice Hodges representing Australia for the 
creation of a single Court of Final Appeal, to be styled His 
Majesty’s Imperial Court of Final Appeal, in which should 
be vested the appellate jurisdiction of the House of Lords 
and of the King in Council. The Court was to be composed 
of the Lord Chancellor as president, the Lord Chief Justice, 
the Master of the Rolls, the members of the House of Lords 
who sit in appeal cases before the House of Lords, the 
members then existing of the Judicial Committee, and one 
person appointed^ by the Lord Chancellor from each of 
India, Canada and Newfoundland, South Africa, and Aus- 

^ The proioosal grew out of the discussions of 1900 as to the restriction 
in the Commonwealth Constitution of the right of appeal to the Privy 
Council. It was suggested first apparently by IMi*. Haldane, and adopted 
by Mr. Chamberlain {Hansard, ser. 4, Ixxxv. 271), that the objection to 
appeal would disappear if the Court were strengthened. See Farh Pap,, 
Cd. 846, and cf. Quick and Garran, op. cit., pp. 243 seq. 

* Appointments for fifteen years were recommended at suitable salaries. 
Others than judges were also to be eligible. 
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tralia, and New Zealand. It was argued by Mr. Justice 
Hodges that there was a danger of conjflicting decisions 
between the House of Lords and the Judicial Committee, 
and that the House of Lords was preferred at the ex- 
pense of the Judicial Committee in respect of its com- 
position, while a single Court would further the unity of the 
Empire, and this view received support in this country. 
But the other delegates at the Conference of 1901 were 
not in favour of any substantial change. 

The question of judicial appeals was discussed at the 
Colonial Conference of 1907. The Commonwealth then 
put forward a resolution, that it was desirable to establish 
an Imperial Court of Appeal, and Mr. Deakin dealt with it 
at length.^ He then made certain complaints ^against the 
Judicial Committee. He pointed out that only four judges 
sat on the case of Webb v. Outtrini,^ despite the fundamental 
importance of that case, and he urged that the House of 
Lords was preferred by Australian lawyers to the Judicial 
Committee. He said that the desires of Australia would be 
satisfied if arrangements could be made to transfer Australian 
appeals from the Judicial Committee of the Privy Council 
to the House of Lords, leaving it free for the other parts of 
the Empire to go to the Judicial Committee if they desired. 
He pointed out also the conflict between the Judicial Com- 
mittee and the High Court of Australia, which had arisen 
with regard to the income-tax cases. He quoted with 
approval the recommendations of Mr. Justice Hodges in 
1901, and it is possible that he meant that the Common- 
wealth would accept the House of Lords as a Final Court 
when it would not accept the Judicial Committee. Dr. 
Jameson, on behalf of the Cape Colony, preferred the 
Judicial Committee ; it is significant that the reason which 
he gave was the presence in that body of Sir H, de Villiers, 
and he assumed that if the House of Lords was the final 
Court, it w’ould not be possible to provide for representation 
of the Colonies. Mr. DeaMn pointed out to him that this 

^ See Pari Pap., Cd. 3523, pp. 200 seq. 

® [1907] A. C. 81. 
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assumption was needless, and he then withdrew his objection 
to one Final Court of Appeal. General Botha devoted his 
contribution to the discussion to the question of a Final 
Court of x4ppeal in South Africa, and not to the constitution 
of the Court of Appeal in this country. Sir Wilfrid Laurier 
said that the Appeal to the Judicial Committee had as a 
general rule given great satisfaction, but he desired that the 
constitution should be remodelled, and he admitted that 
there was a conflict of opinion in Canada as to the value of 
an Imperial Court of Appeal at all. It is noteworthy that he 
was inclined to suggest that appeals by special leave were 
out of date and should be abolished. Sir Joseph Ward 
stated that New Zealand was in favour of an ultimate Court 
of Appeal— whether the Judicial Committee or an Imperial 
Court substituted for it. He indicated, however, that 
in his opinion the Judicial Committee was insuflflciently 
informed with regard to the law of New Zealand ; it was true 
that counsel called attention to the New Zealand side of the 
law, but when the argument was over the Committee might 
apply some rule of English law which had been revoked in 
New Zealand or omit to apply some rule of New Zealand law 
which did not exist in England, and to 'which at the moment 
their attention had not been specially called. He suggested 
that in the case of every appeal from the Colony a Judge of 
the Supreme Court should sit, not to take part in the argu- 
ments or decision, but to supply full information as to the 
Colonial law. The Lord Chancellor explained in reply the 
existing constitution of the Judicial Committee as effected 
by the Act of 1895. He explained the relations of the 
House of Lords and the Judicial Committee, and he pointed 
out that in the case of Webb v. Outtrim^ the four judges who 
sat were men of the greatest distinction, including Lord 
Halsbury and Lord Macnaghten. He indicated that to 
transfer the appeals to the Lords would be to deprive the 
oases of the advantage of being, heard by distinguished 
Colonial judges who now sat on the Judicial Committee. 
He also pointed out that if Australia or any other part of 
^ [1907] A. C. 81. 
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the Empire decided that the Privy Council should be consti- 
tuted in a special manner for the hearing of appeal cases, there 
would be no objection to that being done. With regard to 
the proposal of the fusion of the House of Lords and the 
Privy Council, he pointed out that it had never been fully 
discussed in England, and that it would be premature to 
accept the principle. 

As a result of the Conference steps were taken to pass the 
Act of 1908 which, in addition to amending the Act of 1895 
so as to include among the judges eligible for membership 
of the Judicial Committee judges of the High Court of the 
Commonwealth of Australia, of the Transvaal and Orange 
River Colony, and of Newfoundland, made provision for 
C'Olonial judges sitting as assessors in accordance vith the 
suggestion put forward by Sir Joseph Ward and accepted by 
the Lord Chancellor. 

On the other hand, the Government of New Zealand 
moved at the Imperial Conference of 1911 the following 
resolution : — ^ 

Imperial Court of Appeal, 'That now it has become 
evident, in consideration of the growth of population, the 
diversity of laws enacted, and the differing public pohcies 
affecting legal interpretation in His Majesty’s Oversea 
Dominions, that no Imperial Court of Appeal can be satis- 
factory which does not include judicial representatives of 
these Dominions.’ 

The following is the text of the resolution proposed by the 
Government of the Commonwealth of Australia : — 

Imperial Appeal Court. 'That it is desirable that the 
judicial functions in regard to the Dominions now exercised 
by the Judicial Coinnxittee of the Privy Council should be 
vested in an Imperial Appeal Court wMch should also be 
the final Court of Appeal for Great Britain and Ireland.’ 

As regards the latter proposal it is doubtful if this 
country is prepared to see British appeals decided by a Court 
on w’-hich Colonial members w^ould sit, and unless it is so 


Pari. Pap., Cd. 5513; see below, Part VIII, chap. iii. 
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prepared, action in the sense desired by the Commonwealth 
seems impossible. 

The proposal of Sir Joseph Ward is to some extent different, 
and it is perhaps possible more fully to meet his position. 

There are various considerations to which weight attaches 
mth regard to the question.^ In the j&rst place there arises 
the question how far Imperial policy requires or renders 
desirable the retention of the right of appeal so far as the 
Courts of the self-governing Dominions are concerned. It 
is clear that little is gained with regard to securing uniformity 
of law, for the Dominions constantly legislate in derogation 
of the principles of the common law, in which alone a uni- 
formity can be obtained, and the judgements of the Privy 
Council are often not acceptable to the Dominions ; for 
instance, the decision of the Privy Council with regard to the 
liabilities of information agencies was not satisfactory to 
New South Wales, and a BiU was introduced by the Govern- 
ment into the Parliament which would have altered the law 
as declared by the judgement of the Privy Council ; as a 
matter of fact, in passing through the Parliament, the pro- 
posed law was modified, but the action of the Government 
is characteristic of the manner in which from time to time 
the Privy Council’s decisions are viewed.^ 

The Judicial Committee does, however, afford a certain 
security in the minds of investors in Colonial securities. 
Moreover, the Judicial Committee have been and are of 
importance in maintaining uniformity of law as to the 
prerogatives of the Crown, and in asserting the overriding 
force of Imperial Acts. But the real value of a Supreme 
Court of Appeal from aU the Colonies is sentimental, and if 
on the one hand the appeal of the Privy Council has been 
at times a source of irritation, on the other hand there seems 
still to be no widespread desire or feeling in the Dominions 
that the appeal should be abolished. Although power exists 
in the Commonwealth Constitution for the Parliament to 


^ For an attack on the Privy Council, see Clark, Australian Constitutional 
Law^ pp. 335-57; contra, Haldane, Etnpire and Education, pp. 128 seq. 

“ Act No. 22 of 1909; D&bates» 1909, pp. 3137 seq. 
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restrict the appeals in addition to the restrictions imposed by 
s. 74 of the Constitution itself, no such Bill has been intro- 
duced,^ and at the Colonial Conference of 1907 the delegates 
from South Africa who were desirous of a single Court of 
Appeal in South Africa, a desire which has now been rendered 
effective by the formation of the Union, still preferred that 
the right to grant special leave to appeal from that Court 
should remain intact. 

That the presence of a Colonial judge or judges on the 
Judicial Committee would really strengthen it may be a 
matter for legitimate doubt, but it is probable that it would 
be felt in the Dominions to add weight to the decisions of 
the Privy Council, however little justified that feeling might 
be by the actual facts. There seems, therefore, to be some 
case for considering whether the Colonial representation on 
the Judicial Committee could not be made real instead of, 
as at present, in the main nominal. It must be assumed, 
of course, that if the representation were made real the 
Colonial judges could sit in all cases of appeals and not 
merely in cases of appeals from the Colonies. There would, 
it is assumed, be no objection to this, as if a judge were of 
sufficient standing to be considered a suitable person to 
deal with appeals from the Colonies he woidd be a suitable 
person to hear the appeals in miscellaneous matters which 
now lie to the Judicial Committee. 

To render effective the representation of the Colonies 
salaries must be provided, and the first question which arises 
is whether Parliament could be asked to pay salaries to 
Colonial judges or whether the Colonies should be asked to 
pay these salaries. It is certain that there are no doubt 
strong objections to asking Parliament to pay. The Colonial 
appeals exist ultimately for the benefit of the Colonies, and 
therefore it can fairly be assumed that the Colonies would 
pay for the judges. 

The number of judges to be added would presumably 
include a judge familiar with the Eoman Dutch Law and 

^ The Union Parliament has a like power, and is likewif^e not dii&posed to 
exercise it. 
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a judge familiar with the English law as applied to Canada^ a 
judge familiar with the same law as applied to Australia, 
a judge familiar with the same law as applied in New Zealand, 
and perhaps a judge familiar with French law. It would 
probably be impossible to assume that a judge familiar with 
English law would be satisfactory for Canada, Australia, 
and New Zealand, for the systems of law developed in these 
three countries, while resting on the basis of English law, 
have developed many important local peculiarities. 

In any case the actual selection of a judge would no doubt 
have to rest with the Colonies, and, if the number were 
limited, with the self-governing Dominions in rotation. The 
Imperial control would be exercised through the fact that the 
choice of the Colonies would be restricted to Privy Councillors 
and the grant of the dignity of a Privy Councillor lies with 
the Imperial Government. 

In any case it would appear to be desirable to modify the 
Act of 1895 as amended in 1908, so as to provide that every 
person who falls within the qualifications of these Acts 
should be automatically a member of the Judicial Committee, 
thus removing the restriction at present of the number to 
five. There seems no sound reason for restricting the 
number, and it seems unlikely that any possible disadvantage 
could result, as no Colonial Chief Justice is created a Privy 
Councillor unless he is of substantial merit and standing. 

§ 4. Cases oe Special Reference 

In addition to cases which are brought to the Judicial 
Committee on appeal, it is provided by s. 4 of the Act 3 & 4 
Will. IV. c. 41, that His Majesty may refer to the Judicial 
Committee any such matters whatsoever other than appeals 
as His Majesty shall think fit, and the Committee shall there- 
upon hear or consider the same, and shall advise His Majesty 
thereon, as in the case of regular appeals. Such references 
have in the main been in the case of suspension of judges by 
the Governor in Council or in cases of request for removal 
by the Legislature. This was the case, for example, when 
the representatives of the Island of Grenada petitioned for 
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the removal of Judge Sanderson,^ and there are other cases of 
this kind, including a special reference from the Bahama 
Islands with regard to ilr. Yelverton.^ There have been 
also, however, other important matters which have been 
dealt with in this manner. For example, the question of the 
boundary between Manitoba and Ontario was thus referred 
to the Privy Council, and a decision given which ivas accepted 
by the two provinces, and which was afterwards embodied 
in an Imperial Act.^ Again, the question of the position 
of the Bishop of Natal with regard to the Bishop of Cape 
Town was considered on a similar reference, although in that 
case the Judicial Committee were clear that the matter could 
be treated as a trial of an appeal from the Court in the 
Colonies.'^ In that case a question was raised as to whether 
an appeal was competent, inasmuch as it w’as asserted that 
the action of the Bishop of Cape Tovii in purporting to 
deprive the Bishop of Natal of his status was altogether 
%iltra vires, and therefore, as a mere nullity, could not be 
appealed from. And again in 1886, at the request of the 
two Houses of the Parliament of Queensland, a reference 
was made to the Judicial Committee to decide the question 
of the rights of the two Houses respectively vith regard to 
Money Bills, and the decision which was given has not 
been questioned by either House.® On the other hand, in 
1872 a request for a decision of the relations of the two 
Houses in New Zealand on the same subject was referred 
to the Law Officers of the Crown at the request of the two 
Houses,® but it was preferred by the two Houses in Queens- 

^ 6 Moo. P. C. 38. 

® [1893] A. C. 138. The judge resigned before judgement, but the 
Committee expressly negatived his protest against their power to deal 
with the case. Mr. Cook in 1892 and Mr. Walker in 1908 were so removed. 

® Ontario >SVav9. Pap., 1885, No. 8 ; Canada Pap.^ 1885. No. 123 b ; 
Imperial Act, 52 & 53 Met. c. 28 ; Houston, Ooyiditutional Docummls of 
Canada, pp. 276, 277. 

^ 3 Moo. P. C. (N. S.) 115. 

« Pari Pap., C. 4794; H. L. 214, 1894. 

® Constitution and Government of New Zealand, pp. 195 seq. Again, in 
1805 a question of the rights of judges in Victoria was referred to the 
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land that the matter should be laid before the Judicial 
Committee. 

In 1872 it was proposed that the question of the education 
legislation of New Brunswick, which was alleged to infringe 
the terms of the British North America Act by limiting the 
rights granted to Eoman Catholics under the terms of that 
Act, should be referred to the Privy Council for an expression 
of their opinion, but the Lord President of the Council 
pointed out that the matter was not a suitable one for such 
reference, and the advice of the Privy Council on a matter 
which might come before them later on in an appeal could 
not properly be given. There was also in that case no 
agreement by the Legislature of New Brunswick that the 
matter should be so considered.^ In 1878, when the Govern- 
ment of Quebec asked the Secretary of State for the Colonies 
to refer to the Judicial Committee a legal question whether 
it was the right of the Governor or Governor in Council to 
remove a Lieutenant-Governor in a Canadian province, the 
Secretary of State likewise declined to accede to the request, 
on the broad general grounds that the matter was not one 
in which an agreement for reference had been made between 
the two Governments, and as no decision so given could be 
binding it w’-ould not be possible to proceed as proposed.^ 

It is also proposed to refer to the Judicial Committee of 
the Privy Council, in due course, the disagreements between 
the Governments of Canada and Newfoundland with regard 
to the boundary of the two Colonies in Labrador. On the 
other hand, in the case of the dispute as to the boundary 
between Victoria and South Australia it is not proposed to 

Law Officers, not to the Privy Council, by the Secretary of Slate ; hence 
vilcl indignation on the part of Mr, Higinbotham, though the Law Officers 
decided in his favour ; see above, chap, i ; Victoria Pari. Pap., 1864-5, B. 
34, C. 2, 1866, Sess. 2, 0. 8. 

^ See Pari. Pap., C. 2445, p. 121. Again, the Canadian Government 
declined to agree to the Secretary of State’s desire to refer to the Privy 
Council the question of the rights of the British Columbia Government 
under its agreement with the Federal Government as to the Pacific railway ; 
see Canada Sess. Pap., 1885, No. 34. 

3 Pari. Pap., C. 2445, p. 121. Of. also C. 5489, pp. 13, 14, 
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refer directly to the Privy Council, but the que:<tion has 
been fought out in the High Court of Australia, and now 
an appeal -will be brought from the decision to the Judicial 
Committee^ 

In the case of the prohibitoiy liquor laws legislation of 
Canada the views of the Supreme Court were referred to the 
Privy Council for advice, and an opinion wa:- reluctantly 
given.'^ In all such cases the Judicial Committee is unwilling 
to deal with hypothetical instances, even on appeal, from 
the Supreme Court of Canada, just as that Court is unwilling 
to decide cases ex hypothesis None the less, the Couil has 
decided several most important points in this manner, includ- 
ing the question of fishery powers : ^ the position is curiout, 
for the decisions of the Supreme Court in these cu.-^es arc 
extra-judicial,^ though an appeal is allow^ed. case ha-^ 
yet thus been decided on appeal from a Provincial Court. It 
is otherwise as regards Australia ; the Commonwealth Act, 
Ko. 34 of 1910, contemplates full judicial w^eight being 
accorded to the decisions of the Court.^ 

^ For other cases of reference cf. in re Wallace, 1 P. C. 283 ; in re Pollard^ 
2 P. 0. 106; MacDermott v. Judges of British Guiana, ibid,, 341 ; in rc 
Ramsay, 3 P. C. 427 ; Emerson v. Judges of Supreme Court of Newfoundland, 
8 jVIoo. P. C. 157 ; Smith v. J ustices of Sierra Leone, 7 Moo. P, C. 174 (cases 
of relations of attorneys and justices) ; Attorney-General of Queensland v. 
Gibbon, 12 App. Cas. 442 (vacation of seats of Legislative Council, Queens- 
land. above, p, 1375, n. 5) ; Cloete v. Reg., 8 Moo. P, C. 484 (removal of 
recorder in Ifalal under Ordinance Xo. 14 of 1845) ; Malta marriage case, 
Pari Pap., Cd. 7982. 

- Cf. Bourmot, Constitution of Canada, p. 105 : [1896] A. C. 348. 

® [1898] A. C. 700. 

^ C‘f. \\ heeler, Confederate m Law, pp. 394, 395, 4i»I, 402, 405, 406. 

® in Bruce v. Commonicealth Trade JIarJes Label Association, 4 C. L. 11. 
1569, the High Court declined to decide the abstract ejuestion of the 
validity of Part VII of the Trade J/a/I'A* Ad, 1905 ; see Harrison Mooie, 
Coynmonwealth of AustyaUaf pp. 394 seq. It may be added that the 
Privy Council is not bound by its own judgements of necessity, dill'ering 
from the House of Lords. For cases of conflict with the Court of Appeal 
in England, cf. Victoria Railway C<mimp<sion(rs v. Conltas and Wif, 
13 App, Cas. 22*2, with Pugh v. London, Brighton, and South Coast 
Railway Co., [1896] 2 Q. B. 248 ; WilkiyisonY, Downton, [1897J 2 Q. B. 57, 
and cf. 3 App. Cas. 115 with 4 App. Cas. 324. 



CHAPTER IV 

THE PREROGATIVE OP MERCY 

§ 1. The Peerogative up to 1878 
The prerogative of mercy is one of the most important 
prerogatives of the Crown, and is an essential part of the 
working of the executive government of a British Dominion. 
It is always delegated to the Governor by some instrument ; 
whether it would pass without delegation is a moot point, 
and has been noted above ; it has been held by the Chief 
Justice of Canada ^ that the delegation is essential if it is to 
pass, and at any rate it is always so delegated by Imperial 
instruments ; but on the other hand, it is so essential an 
element of government that it might be deemed to be included 
in the duties delegated to a Governor by the instruction to 
perform the duties of a Governor, which is the basis of all his 
executive authority.^ 

There is no possible doubt that the power is one which 
could be barred by express words in a statute ; but it has 
never been so barred, although it has often been supplemented 
by rules under Acts giving prisoners releases on condition of 
good conduct and so forth ; but these rules in no way abridge 
the prerogative. In some cases, as for example in the Vic- 
torian Act No. 2106 regarding indeterminate sentences, there 
is an express saving of the prerogative ; in the Tasmanian Act 
7 Edw. VII. No. 17, there is no saving, and the Bill was re- 
served, but allowed as being clearly in no way a limitation 
of the prerogative ; moreover, the Tasmanian Act regarding 
prisons of 1906 is again significant, for it gives the power of 
remitting sentences thereunder to the Governor as distin- 
guished from the Governor in Council, thus preserving, even 
as regards the special authority of the Act, the discretion of 
^ Attorney-General for Canada v. Attorney-General of Ontario, 23 S. 0. E. 
458, at p. 469. Cf. 20 0. R. 222 ; 19 0. A. R. 31 ; Wheeler, Confederation 
Law^ pp. 327 seep 

- C±. 20 0. R. 222, at p, 255 per Boyd C. ; 19 0. A. R. 31, at p. 39, per 
Burton J. A. 



CHAJP. ivl THE PREROGATWE OF MERCY 1387 

the Governor, for the enactment is intended to do that. In 
most other oases of such enactments this new mode of pardon 
is given to the Governor in Council, and it has been expressly 
held that this does not subject the Governor in Council to a 
mandamus to grant release even if the conditions are fulfiUed.^ 
But that the prerogative could not be barred, as the Canadian 
Chief Justice was inclined to hold, is a misunderstanding and 
a confusion of thought ; it is indeed very unlikely that the 
Crown would consent to the barring of the prerogative, but 
it could certainly be barred.'^ 

In the days of Crown Colony government the power of the 
Governor was restricted, as a rule, by limitations on his power 
of remitting fines and forfeitures over £50 or £100, these 
being parts of the royal revenue and therefore not lightly to 
be dealt with. This restriction was removed entirely on 
responsible government, when the Government became en- 
titled to all the revenue and when the need of reference 
home would have been absurd. The letters patent and 
instructions then in force may be illustrated by the following 
examples of the instruments in the Colony of New South 
Wales : — ® 

Clause VI of Governor' a Commission, dated FAruary 23, 1872 

And We do further authorize and empower you as you 
shall see occasion, in Our name and on Our behalf, when any 
crime has been committed wdthin Our said Colony, to grant 
a pardon to any accomplice, not being the actual perpetrator 
of such crime, who shall give such information and evidence 
as shall lead to the apprehension and conviction of the 
principal offender ; and further to grant to any offender 
convicted of any crime in any Court, or before any Judge, 
Justice, or Magistrate within Our said Colony, a pardon, either 

^ Horwitz Y. Connor, 0 0. L. R. 39, 

® The Crown, of course, could still parddn, despite the delegation by 
letters patent, as was pointed out by the C.J. in the Canadian pardoning 
ease, 23 S. 0. R. 458, at p. 468. But if barred by Act (which has local effect) 
could it so pardon ? The answer seems. No ; the action of the Crown is as 
part of the Colonial Government, and is bound by a local Act, though the 
King lives outside the Colony. Contrast (as to appeals) Wheeler, Con- 
federation Law, pp. 34 seq. with Thompson in Canada Seiss, Pap,, 1889, 
No. 77, p. 5. ^ ParL Pap,, C. 1202, p. 57. 
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free or subject to lawful conditions, or any respite of the 
execution of the sentence of any such offender, for such period 
as to you may seem fit, and to remit any fines, penalties, 
or forfeitures which may become due and payable to Us. 

Clause XIV of Instructions to Governor ^ dated February 23, 

1872. 

And whereas We have, by Our said Commission, autho- 
rized and empowered you, as you shall see occasion, in Our 
name and on Our behalf to grant to any offender convicted 
of any crime in any Court, or before any Judge, Justice, or 
Magistrate within Our said Colony, a pardon, either free or 
subject to lawful conditions : Now We do hereby direct 
and enjoin you to caU upon the Judge presiding at the trial 
of any offender who may from time to time be condemned 
to suffer death by the sentence of any Court within Our said 
Colony, to make to you a written Report of the case of such 
offender, tod such Report of the said Judge shall by you 
be taken into consideration at the first meeting thereafter 
which may be conveniently held of Our said Executive 
Comicil, where the said Judge may be specially summoned 
to attend ; and you shall not pardon or reprieve any such 
offender as aforesaid, unless it shall appear to you expedient 
so to do, upon receiving the advice of Our Executive Council 
therein ; but in all such cases you are to decide either to 
extend or to withhold a pardon or reprieve, according to 
your own deliberate judgement, whether the members of 
Our said Executive Council concur therein or otherwise ; 
entering, nevertheless, on the Minutes of the said Council, 
a Minute of your reasons at length, in case you should decide 
any such question in opposition to the judgement of the 
majority of the members thereof. 

These instruments leave, as will be seen, vague the case of 
all but capital cases, and great confusion naturally resulted. 
The practice differed very much ; in most of the Australian 
states the matter was treated as a matter for considera- 
tion in Executive Council, and dealt with accordingly, the 
Governor reserving a more free hand than usual in these 
matters. Then in New South Wales the case was different ; 
the ministers used never to advise at all, and the matter was 
disposed of without necessarily any reference to ministers 
whatever. On October 4, 1869,^ the Secretary of State told 
^ ParL Pap,f C. 1202, p. 1. 
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the Governor that the responsibility of deciding upon such 
applications rested with the Governor, who had undoubtedly 
a right to act upon his ovm independent judgement. But 
unless any Imperial interest or policy were involved, as 
might be the case in a matter of treason or slave-trading, or 
in matters in which foreigners might be concerned, the 
Governor would be bound to allow great weight to the recom- 
mendation of his Ministry. This was in effect repeated in 
a circular dispatch of November 1, 1871, ^ and in a dispatch 
of February 17, 1873,^ replying to some criticisms of that 
circular raised by Sir Alfred Stephen, the administrator of 
the Government. In 1874 the matter was brought to a new 
issue by a minute from Sir H. Parkes in which he objected 
to partial control, and desired either none or complete 
control. The minute was forwarded to the Secretary of 
State by the Governor. The following are extracts from 
these papers : — 

Minute for Ms Excellency the Governor 

I have given much consideration to the expediency of 
changing the system of treatment in the cases of petitions 
presented for the absolute or conditional pardon of convicted 
offenders, and have carefully read the correspondence on 
the subject, commencing with Lord Belmore's dispatch of 
July 14, 1869, and closing with Lord Kimberley’s dispatch 
of February 17, 1873. 

The minute of Mr. Robertson, which gave rise to this 
correspondence, does not appear to me to deal with the real 
question which the dispatches of the Secretary of State 
present for determination in the Colony. That question, in 
any view, is the extent to which the minister is to have an 
active voice in the decision of these cases ; but in my view 
it is much more — ^it is whether the minister is virtually to 
decide in every case upon his own direct responsibility, 
subject of course to the refusal of the Crowm to accept his 
advice, which refusal at any time should be held to be, as in 
all other cases, tantamount to dispensing with his services. 
The seventh paragraph of the minute alone touches the 
question of the minister’s relation to the Crown, and it seems 

^ ParL Pap.f C. 1202, p, 3. Of. Parkes, Fifty Years of Australian History, 
i. 329-46. 

® Ibid., p. 7. See also Hansard, ccxxiii. 106o-7o. 

127S*3 Xj 
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to prescribe a position for the minister in which, on submit- 
ting petitions to the Governor, he is to express an opinion 
on each case, to be ‘ viewed as embodying no more than 
a recommendation ’, after which he is to have no further 
concern in the matter. I cannot subscribe to this principle 
of ministerial conduct, if this be what was intended by 
Mr. Robertson. 

There can be no question, I believe, that from the beginning 
of the present reign the Home Secretary in England decides 
absolutely in all matters of this kind in the name of the 
Crown, and that the Crown does not in practice interfere. 
At no former time when the Crown took an active part in 
such decisions, could the Crown, in the nature of things, be 
subject to a superior or an instructing authority. The wide 
difference between the position of the minister and his 
relations to the Crown and to Parliament in the Colony and 
in England is at once apparent on reading the dispatches from 
the Secretary of State. The Governor is invested with the 
prerogative of the Crown to grant pardons, and, by the letter 
of the instructions conveyed to him by Lord Kimberley’s 
circular of November 1, 1871, he ‘ is bound to examine 
personally each case in which he is called upon to exercise 
the power entrusted to him ’ . By the instructions previously 
conveyed to the Governor of this Colony by Lord Granville, 
in reply to Lord Belmore’s dispatch of July 14, 1869, he is 
told that ‘ the responsibility of deciding upon such appHca- 
tions rests with the Governor ’, and, in reference obviously 
to advice that may be tendered, it is expressly added that 
the Governor ‘ has undoubtedly a right to act upon his own 
independent judgement ’. And, finally, after the question 
has been re-opened by Sir Alfred Stephen, it is repeated by 
Lord Kimberley’s dispatch of February 17, 1873, that ‘ in 
granting pardons ’ the Governor ‘ has strictly a right to 
exercise an independent judgement ’. 

It seems to be clear that the ‘ portion of the Queen’s 
prerogative ’ entrusted to the Governor of a Colony, unlike 
the prerogative in England, is intended to be a reahty in its 
exercise. It is undeniably the case that the representative 
of the Crown in a Colony, unlike the Crown itself, is 
subject to a superior or instructing authority. What, 
then, is the position of the minister, and what is intended 
to be the nature of the advice he may be called upon to 
give, and under what circumstances is that advice to be 
given ? 

In no sense of responsibility, in this respect, has the 
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minister in this Colonj" Mtherto been in the same position 
as the Home Secretary in England. He has neither exercised 
the function of pardon, nor, as a rule, been asked for advice. 
Except in rare cases, and then only in a limited degree, when 
special features or new facts have presented themselves, he 
has never actively interfered. What would be his position, 
if he entered upon a system of partial advice, and accepted 
in matters of the gravest moment a secondary or limited 
authority, irreconcilable vith the nature of his duties and 
responsibilities as a minister under parliamentary govern- 
ment ? 

Lord Granville says, ' the Governor ’would be bound to 
allow great weight to the recommendation of his Ministry/ 
The Circular of November 1, 1871, says, ‘ he will, of course, 
pay due regard to the advice of his ministers.' Lord 
Kimberley, in his dispatch of Pebruarj’^ 17, 1873, repeats 
the words of Lord Granville. 

It cannot be doubted that the advice here intended is 
wholly distinct in its nature from the advice given in the 
general conduct of affairs. In the general case the advice 
is uniformly accepted, as the first condition of the advivser 
continuing to hold office. In all his acts the minister’s 
responsibility to Parliament is simple, undivided, and direct. 
But in pardoning convicted offenders, the Governor, although 
he is to ‘ pay due regard to the advice of his ministers is at 
the same time informed by the Secretary of State that he 
‘ is bound to examine personally each case in which he is 
called upon to exercise the power entrusted to him and 
that with him rests the responsibility. The exceptional 
advice implied seems to be of the nature of opinions or 
suggestions, to which weight may be attached as coming 
from persons responsible to the Colony for the proper 
administration of justice and the prevention of crime but 
which in any case, or in every ease, may be partially or 
wholly disregarded. 

It does not appear to be clear that the Governor is required 
by the Secretary of State to seek even this secondary class 
of advice in all cases. It would rather seem that the instruc- 
tion does not necessarily extend beyond cases in which 
pardons are proposed to be granted, in which eases the 
minister would simply have to concur in a decision already 
formed, or be placed in the somewhat invidious position of 
objecting to the extension of mercy. This view would shut 
out from the minister’s limited po'wer of advice the numerous 
oases in which much concern is frequently felt by portions 

112 
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of the public, where a merciful consideration is prayed for 
and is refused. 

I entertain grave doubts whether any change at present 
from the system which has .hitherto prevailed vdll be bene- 
ficial to the Colony. In a community so small as ours, the 
distinctions between classes are very slight. The persons 
entrusted with authority and the relatives and friends of 
prisoners move closely together. The means of political 
pressure are easily accessible. A larger share by the minister 
in the exercise of the prerogative of pardon would not, in 
my judgement, be more satisfactory to the public. But if 
a change is to take place, and the cases of prisoners are to be 
decided on the advice of ministers, I can see no sufficient 
reason for making a distinction between this class of business 
and the ordinary business of Government. The minister 
ought to inquire into and examine each case, and each case 
ought to be decided on his advice. The refusal of the 
Governor to accept his advice in any case of this land ought 
to have the same significance and effect as a similar refusal 
in any other ease. In no other weiy can the minister be 
fairly responsible to Parliament for what is done. EiLhei 
‘ the responsibility of deciding upon such applications ’ must 
still ^ rest with the Governor as Lord Granville expresses 
it, or it must rest with the minister in the only way in which 
it would be just to hold him resjDonsible. 

(Signed) Hexry Parkss. 

ColoTiial Secretary'H Office. Sydney. May 30, 1874. 

(Extract.) Government Iloii-se. Sydney. June 20, 1874. 

In a public dispatch by this imiil I have forwarded to 
your Lordship a parliamentary paper, showing the decision 
which has been come to in Executive Council as to the mode 
of exercising the prerogative of pai*don in cases which are 
not provided for by the royal instructions, but 1 think it 
right, at the vsame time, to state fully in this confidential 
dispatch all the circumstances which have occurred here, 
and which have led to the conclusion which has at length 
been arrived at on this subject. 

When I assumed the Government of New South Wales, in 
June 1872, my attention v/as almost immediately attracted 
to this question by finding a iiumber of petitions for mitiga- 
tion of sentences submitted for my decision, without any 
opinion or advice endorsed on them by the Colonial Secretary, 
through whose hands they reached me. I was the more 
surprised at this because I was aware that such a course 
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was miusual, even iii a Crown Colony, w'here the Governor 
is assisted in forming a judgement by the opinion expressed 
as to the merits of each case by the Colonial Secretary or 
other member of the Executive hj whom such cases may be 
submitted for decision. Upon inquiry I wds informed that 
it had been the practice here ever since the establishment 
of responsible government for the Governor to dispose of all 
applications for mitigation or pardon, except in capital cases, 
without reference to ministers. I w’as told that a correspon- 
dence had been going on with the Home Government for 
nearly three years on the subject, but that, the instructions 
received being thought to be conflicting, Sir A. Stephen had, 
a few^ days before my arrival, written fully to Lord Kimberley, 
describing precisely the practice here, and inquiring whether 
it was thought desirable that a different course should be 
adopted. Although, therefore, I entertained grave doubts 
myself as to the propriety of the practice, I thought it better, 
as it had been in force for sixteen years, and was then under 
reference to the Secretary of State, to make no change 
until a reply -was received to Sir Alfred Stephen's dispatch. 

When Lord Kimberley's answer reached me, in May 1873, 
I at once for^varded a copy of it to the Premier, for his 
consideration in connexion with the previous correspondence 
on the same subject. It appeared to me that this dispatch, 
read in conjunction with the circular dispatch of November 1, 
1871, was clearly condenmatory of the practice which had 
up to that time been pursued in New South Wales. Under 
that system the Governor alone could be considered respon- 
sible for the exercise of the prerogative of pardon in other 
than capital cases, wMlst it was clear that Lord Kimberley 
considered the responsibility for decisions, which were so 
intimately connected with the proper administration of jus- 
tice and the prevention of crime, should rest with ministers, 
and not solely with the Governor, as heretofore. It seemed 
to me from the correspondence that the one thing which 
Lord Kimberley held to be indispensable w’as ministerial 
responsibility ; so long as this obligation was clear and 
aclmowiedged it was a matter of little consequence by what 
form of consultation it w^as arrived at. 

I took the earliest opportunity, after the receipt of Lord 
Kimberley's dispatch, of speaking to Mr. Parkes on the 
subject. I pomted out that the question so long under 
reference home had, at length, I thought been conclusively 
disposed of, and I expressed my readiness to initiate a system 
more in accordance with home views and constitutional 
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principles whenever he was prepared to take up the ques- 
tion. . . . 

So the matter rested until about a month ago, when the 
attention of Parliament was attracted to the proposed 
release of the bush-ranging prisoners. The dispatches as 
regards the exercise of the prerogative of pardon were then 
called for, and Mr. Parkes wrote his Minute of the 30th ultimo, 
which will be found amongst the published papers. 

Mr. Parkes’ view as embodied in this paper was simply this : 
he preferred that the responsibility of deciding upon applica- 
tions for mitigation of sentences should remain as heretofore, 
solely with the Governor ; but if a change were insisted on, 
and the cases of prisoners were to be decided on the advice 
of ministers, as required by the Secretary of State, he could 
see no sufficient reason for making a distinction between 
this class of business and the ordinary business of Govern- 
ment. In r effect, he declined to accept any responsibility 
for ministers unless they had, not only in form but in 
substance, a voice in such decisions. 

I at once felt that it was impossible for me to accept 
Mr. Parkes’ alternative of allovdng matters to remain as they 
were. Such a settlement would have been opposed to the 
views of the Secretary of State, and it would have been 
instantly protested against by Parliament, as inconsistent 
with the principles of responsible government. The discus- 
sions which had already taken place in Parliament had 
shown beyond all question the necessity for some minister 
being responsible for the pardons granted, as well as for 
those which might be refused. As instancing the necessity 
for ministerial responsibility, in even the latter class of cases, 
I enclose a parliamentary paper which shows how charges of 
sectarian partiality and official corruption can be based on 
a refusal to entertain an application for mitigation. It will 
be obvious from a perusal of this paper how necessary it is 
that Her Majesty’s representative should be relieved from 
a position which exposes him to such imputations. 

I accordingly felt no hesitation in closing with Mr. Parkes’ 
other alternative, and deciding that for the future all applica- 
tions for mitigation of sentences should be submitted to me 
through the intervention of a responsible minister, whose 
opinion and advice, as regards each case, should be specified 
in writing on the papers. This is simply the mode in which 
all the ordinary business of Government is conducted, and 
I could see no sufficient reason for making any distinction in 
these cases. If the appointment of judges and other preroga- 
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tives of like kind had been left to the representative of the 
Cro'vm, there might have been some grounds for retaining 
also in the same hands the exclusive exercise of the preroga- 
tive of pardon. But when everything else has been conceded 
to the responsible advisers, it seems too absurd to suppose 
that the question of letting out this or that criminal should 
be the one thing not entrusted to them. . . . 

In the present constitutional stage it is obvious that as 
regards all purely local matters, ministers must be trusted 
‘ not at aU, or all in all 

It appears to me, too, that the plan determined on meets 
all the requirements specified in Lord Granville’s and Lord 
Edmberley’s dispatches on this subject. The papers in 
every case will be laid before the Governor for his decision. 
He mil thus have an opportunity of considering whether any 
Imperial interest or policy is involved, or whether his 
personal intervention is called for on any other grounds. 
If there should be no such necessity he would, of course, as 
desired by Lord Kimberley, ' pay due regard to the advice 
of his ministers who are responsible to the Colony for the 
proper administration of justice and the prevention of crime.’ 

Mr. Parkes, I think, pushes his argument against the 
change too far when he implies that the refusal of the 
Governor to accept the advice of the minister in any case of 
pardon would necessarily involve his resignation. Of course, 
theoretically, such a view is correct, but I need scarcely point 
out, that in the practical transaction of business ministers 
do not tender their resignations upon every trivial difference 
of opinion between themselves and the Governor. . . . 

I trust that your Lordship mil approve of the plan which 
I have adopted, with the consent of the Government, and 
the entire concurrence of Parliament, for dealing with 
applications for the mitigation of sentences in cases which 
are not provided for by the royal instructions. I may add, 
that I have learned since the matter was disposed of here, 
that the new system is, in effect, similar to the practice in 
force in the neighbouring Colonies. In Kew Zealand the 
practice, I am informed, is precisely similar to that now 
established in New South Wales ; whilst in Queensland, 
South x4.ustralia, and Tasmania, recommendations for miti- 
gations of sentences are brought before the Executive 
Council by a minister, which, of course, places the responsi- 
bility for the decision arrived at directly upon the Govern- 
ment. As regards Victoria I have not as yet received a 
reply to an inquiry which I have addressed to Sir George 
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Bowen on the subject, but I have been given to understand 
that the practice there is somewhat similar.^ 

The reply of the Secretary of State of October 7, 1874,‘-^ 
was in part an approval of the proposal, but it still main- 
tained the personal position of the Governor in criminal cases, 
and even in minor cases, though not quite so strongly in them. 
There was evidently some serious discrepancy in the views 
of the Governor and the Secretary of State, though the 
latter minimizes the discrepancy in his dispatch : 

I have to acknowledge the receipt of your dispatch of 
June 29, in which you enclose a printed paper laid before 
the Parliament of New South Wales, at the bottom of p. 7 
of which paper is a Minute, embodying the decision arrived 
at by the Executive Council on the subject of the prerogative 
of pardon. 

2. The decision of the Executive Council as contained in 
this Minute, being in accordance with what I believe to be 
the general practice in other Colonies, and also with the 
views of Her Majesty’s Government, as expressed in my 
predecessor’s dispatch of February 17, 1873, appears to 
require no comment from me, except that I understand the 
Minute of course not to contemplate any departure from the 
rules laid down in s. 14 of the royal instructions as to capital 
cases ; and a great part of your minute immediately pre- 
ceding it also expresses correctly the principles established 
for dealing with those other cases in which it is proposed 
that the prerogative of pardon should be exercised. But 
I doubt whether you correctly apprehend the meaning of 
my predecessor’s dispatch when you speak of his suggest- 
ing an ‘ informal consultation ’ between the Governor and 
the proper minister. Lord Kimberley, as it seems to me, 
suggested that, except in capital cases, such consultation 
need not be in the Executive Council, but I entertain no doubt 
that he considered, as I do, that it must be of an essentially 
formal character, and it is very proper that the minister’s 
advice should be given in writing. As Mr. Parkes correctly 

^ In a later dispalcL of July 3, 1874, the CTOvernor cxplatined that the 
practice in Victoria was the same as in New Zealand. 

® Ibid., p. 47. A further dispatch on p. 48 merely repeats the fact, and it 
IS emphasized in a dispatch of May 4, 1875; C. 1248, pp. 6, 7. Consulta- 
tion was in all oases essential, and the decision lay with the Governor, 
who was bound to consider Imperial interests as well as ministerial advice, 
but in all cases must decide as he thought right. 
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observes, the minister in a Colony cannot be looked upon as 
occupying the same position in regard of the Queen's preroga- 
tive of pardon as the Home Secretary in this country. The 
Governor, like the Home Secretary, is personally selected by 
the Sovereign as the depositary of this prerogative, which is 
not alienated from the Crown by any general delegation, but 
only confided as a matter of high trust to those individuals 
whom the Crown commissions for the purpose. Actually, 
therefore, as well as formally, the Governor will continue to 
be, as he has hitherto been in New South Wales and in other 
Colonies, the person ultimately responsible for the exercise 
of the prerogative. But this is quite consistent with the 
further duty expressly imposed upon him, of consulting his 
ministers, or minister, before he acts. 

3. While, therefore, the rule of procedure now adopted is 
correct, it seems necessary to point out that in the last three 
paragraphs of your minute, you go somewhat too far in 
laying down that the exercise of the prerogative of pardon, 
even in minor cases, is a * branch of local administration 
in regard of which the responsibility formally attached to 
the Governor can practically be transferred to his advisers. 

4. Not only is it necessary, as has already been observed, 
that the power given specially by the Sovereign should be 
exercised only by the person to whom it is given, but the duty 
of a Governor to the Imperial Government renders it neces- 
sary that he shouldhimself decide whether, in any case brought 
before him, the exercise of the prerogative involves questions 
affecting the interests of persons or places beyond the Colony, 
or in any other respect not purely Colonial. 

5. In the case of Gardiner, from which, although it is not 
directly referred to in your dispatch now under notice, the 
present question has of course arisen, a point came up for 
consideration, which was obviously in no sense one for the 
final decision of the ministers of New South Wales, or of any 
one Colony, however large and important. It was proposed 
and decided to pardon the criminal on condition of his leaving 
the Colony, and remaining absent from it, under the Act 
11 Viet. c. 34, the provisions of which, in respect of the power 
of exiling criminals, have been sparingly used, and, as 1 have 
elsewhere stated, ought to be practically obsolete. The 
effect upon neighbouring Colonies, the Empire generally, 
or foreign countries, of lettmg loose a highly criminal or 
dangerous felon to reside in any part of the world except 
only that prhacipally concerned to take charge of him, was a 
step which might clearly and not unreasonably give rise to 
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complaints from without the Colony ; nor could the recom- 
mendation of a Colonial Ministry in favour of such a course 
be of itself a sufficient justification of it. 

6. I am glad to understand that the New South Wales 
Government is willing to take steps for repealing the fourth 
section of 11 Viet. c. 34.^ 

In 1877 an absurd dispute arose in Tasmania between the 
Government and the judges with regard to the case of a 
pardon granted by the Governor on the advice of ministers 
to Louisa Hunt.2 The Government’s action in advising 
this pardon was disapproved of by both Houses of Parlia- 
ment, and the judges were annoyed because they thought 
that the Ministry and the Governor assumed to act as a 
Court of Appeal from the Supreme Court. The matter was 
referred tq the Secretary of State for the Colonies, who in 
a dispatch of October 29, 1877, laid it down very clearly 
that in no manner was the exercise of the prerogative a 
matter of appeal from the decision of a Court. The Governor 
did not technically reverse a sentence nor pronounce it 
wrong. While not questioning either the verdict or the 
sentence, still he thought fit by virtue of the prerogative 
to extend mercy to a convict. Moreover, he disagreed with 
the suggestion of the Governor that in every case the judges 
ought to make a minute when they had passed sentence 
apparently for the use of the Governor in Council. That 
would tend to confirm the contention that the Governor 
and Council were a Court of Appeal from the sentence of the 
Court. A Governor, he added, 

must keep steadily in view that the act of pardon of a 
sentenced criminal was an act of pure clemency, and not in 
any way judicial. Except in capital cases, as to which the 
royal instructions laid down a distinct course of procedure, 
the Governor, in order to inform his mind where clemency 
ought to be extended in any case, will do well to consult 
informally those who can best assist him. Amongst these 
he will naturally in most cases have recourse in the first 
instance to the judges, and particularly to the judge who tried 

^ See Act No. 17 of 1883. Victoria had a similar statute. No. 233. 

“ Tasmania Legislative Council Pa'pers^ 1878, No. 36 ; 1878-9, Nos. 
117, 118. 
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the case ; and they, if they are consulted in this manner, 
will no doubt always be found ready to give their advice. 

These instructions remained in force until 1892, when the 
position was changed by the issue of the new letters patent 
and royal instructions in that year. 

The instructions in the case of Canada previous to 1878 
were of the same type. Thus in September 1861 Sir Edmund 
Head pardoned a convict, Patterson, despite the contrary 
advice of ministers,^ and in 1875 Lord Dufferin commuted 
the death sentence passed on Lepme for the murder of Scott 
in the North-West insurrection to tw’o years’ imprisonment 
on his personal responsibility, but after the consultation of 
his ministers,^ and his conduct was fully approved by the 
Secretary of State.^ In November of the same year the 
Australian correspondence was sent to Canada, and it 
resulted in the careful reconsideration of the whole matter 
by Mr. Blake, w^^ho in this, as in all other matters, felt 
strongly that the IMLoistry must be responsible. It may be 
added that in 1877 the Governor-General in Council consulted 
the Imperial Government in Martin’s case.^ 

§ 2. The Views of Mr. Blake m 1876 

The position was changed as regards Canada in 1878, as 
a result of the representations made in 1876 by Mr. Blake 
on behalf of the Canadian Government.® 

The representations, as mentioned above, arose out of the 
raismg of the question by the Secretary of State as to the 
form of permanent letters patent to be issued in respect of 
the office of Governor. The form which was proposed to the 
Government of the Dominion was that which existed in 
Australia, and the correspondence which had passed vith 

^ Quebec Momiwj Chronicle, September 7, 18(51. 

“ Canada Gazette, extra, January 19, 1875 ; Mouse of Commons Debates, 
1875, pp. 21 seq., 36 seq. ; cf. O’Donohue’s case, 1877, pp. 1405 seq. 

® Hansard, ccxxiii, 1075. 

^ Canada Seas. Pap,, 1879, Xo. 181 (really Colonial Office Print, N. A. 
No. 99). 

® Canada Sess, Pap., 1876, No. 116 ; 1877, No. 13 ; 1879, No. 181. 
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regard to the interpretation of the Australian instructions 
was well knoAm to the Canadian Government, ik. Blake 
protested strongly against the adoption of this form of 
instructions, and explained the principle on which his 
objection rested in a long minute. The Secretary of State 
in the main adopted his suggestions, though some further 
correspondence passed mth regard to the desire which was 
pressed strongly by Mr. Blake, that nothing should appear 
as to the right of pardons in the letters patent.^ 

The Secretary of State was prepared to concede this request, 
but he decided that there must be kept in the royal instruc- 
tions a clause dealing with the matter, and in that decision 
Mr. Blake and the Canadian Government j&nally acquiesced. 

The following extract shows the grounds of Mr. Blake’s 
representation : — 

The main question is upon the instruction given to the 
Governor that he is in capital cases either to extend or to 
withhold a pardon or a reprieve according to his own deli- 
berate judgement whether the members of the Council concur 
therein or otherwise. Having regard to the form of the com- 
mission and of this instruction the proper inference is that 
in all oases not capital the action of the Governor by Avay of 
pardon or commutation is to be, as is his action in other 
matters, under advice, and that it is onty in the capital cases 
which are specially dealt with by the instruction that he is 
to act upon his own judgement even against advice. The 
distinction thus created does not appear well founded. It pro- 
vides a different rule of action based simply on the gravity of 
the sentence, whereas the only tenable distinction that occurs 
to the sub-committee is between the cases (whether capital 


^ It may be noted that originally the Imperial Government decided that 
the power of pardonmustbe vested for all piuposes in the Governor-General, 
overruling the proposals in s. 44 of the Quebec Kesolutions, and not in the 
Lieutenant-Governors, and the royal letters patent originally proAuded for 
this. But when it became clear that the Lieutenant-Governors could 
legally pardon for offences against provincial laws (see 23 S. C. E. 468) the 
wording needed change to exclude such cases from the prerogative, else the 
Governor-General could pardon under the prerogative in such cases. But 
the change was only made in 1905, following the Commonwealth model, 
which applied to very different circumstances, for the Commonwealth has 
no criminal law proper. Cf. Canada Sess, Pap., 1869, No. 16.^ 
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or not) which may involve Imjierial interests and those 
which, not involving such interests, concern solely the internal 
administration of the affairs of the Dominion. 

The sub-committee would suggest that any instruction 
as to independent action should be limited to such eases 
which are referred to in fuller language by Lord Carnarvon 
in his dispatch on this subject to Governor Eobinson of 
Hay 4, 1875, as cases where " matters of Imperial interest or 
policy, or the interests of other countries or Cblonies are 
involved Lord Carnarvon instances the case of a kidnapper 
tried and sentenced under an Imperial Act by a Colonial 
Court, and that of a convict whose sentence was commuted 
on condition of exile from the Colony. The latter class is 
disposed of by the sixth clause of the proposed commission. 
With the former class may be ranged those of offenders who 
are subjects of other countries, and of political offenders. It 
is probable that even in the exceptional cases ^suggested 
(which of course involve as well internal as external interests) 
the action of the Governor would generally be in accordance 
vith advice ; and no doubt to act against advice would be to 
incur a very grave responsibility, though not to the Canadian 
people. It would also seem that in the vast majority of 
exceptional cases the exception would be found to be tech- 
nical not real, the substantial interests involved being solely 
Canadian, in which event the Governor would presumably 
act under advice. But the sub-committee have freely 
recognized the possible existence in the excepted classes of 
Imperial interests, and this possibility furnishes, in their 
view, the only ground for the application to these classes of 
a special rule. It appears to them, however, that this special 
rule may be applied under the general language contained in 
the 8th clause of the instructions, on which they have already 
commented, and which if interpreted or limited in the mode 
they suggest would seem to them to meet every exigency. 

It now becomes the duty of the sub-committee to refer 
briefly to the arguments upon winch in the case of the 
Australian colonies it has been ajBSrmed that the independent 
action of the Governor-General in the exercise of this power 
should be of a wider range than that w'hich they suggest as 
proper in the case of Canada. 

To the substantial argument for independent action in 
certain exceptional cases, the sub-committee have already 
alluded, and they refer to it now only in order to point out 
that the existence of this exception is not a reason for giving 
in all cases independent power, but rather thd reverse. 
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It is the exception which proves the rule ; any arguments 
based upon its existence are arguments for exceptional 
treatment, but they are not reasons for making that treat- 
ment general, and they leave applicable to the bulk of the 
cases the rule which but for the exception would be of uni- 
versal application. The other reasons referred to appear 
to be — 

(I) That the high prerogative in question being persona% 
delegated to the Governor, he caimot be in any way relieved 
from the duty of judging for himself in every case in which 
that prerogative is to be exercised, as the responsible minister 
of the Crown in a Colony cannot be looked upon as occupying 
the same position in regard to the Queen’s prerogative of 
pardon as the Home Secretary. The sub-committee would 
in this connexion refer to the views of Council on the general 
question of ministerial powers and responsibilities as ex- 
pressed in the Minute of Council and the report annexed 
thereto,^ thinking it needless to restate in detail the position 
taken on the general subject and the argument advanced 
against the proposed division of powers and responsibihties. 

The prerogative of pardon has been rightly vested by 
statute in the Sovereign, since all criminal offences are against 
‘ her peace ’ or ^ her Crown and dignity and it is reasonable 
that the person injured should have the power to forgive ; 
but neither the punishment of these injuries nor their 
forgiveness (both being matters which affect the people) is 
arbitrary ; the one can be, and accordingly is, regulated by 
law ; the other, being mainly beyond the province of law, is 
yet, like the remaining prerogatives of the British Sovereign, 
held in trust for the weffare of the people, and so far as it is 
beyond the province of law is regulated by the general 
principle of the Constitution. 

There may in this, as in other instances, be some difficulty 
in running out an exact analogy between the position in 
Canada and in England, but to the sub-committee it appears 
that the application to this subject of the fundamental rule 
of the Constitution, as expounded in the report referred to, 
affords the true solution of the question, and would furnish 
the nearest possible analogy between the practice proper to 
be pursued in each country. 

In the United Edngdom, while the British Parhament 
makes laws for the punishment of crimes committed by 
their inhabitants, the Sovereign exercises her prerogative of 
mercy towards such criminals under the advice of her minister 
^ Above, pp. 158 seq. 
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there, who is chosen as other British ministers are chosen, 
and is responsible as other British ministers are responsible 
to the British Parliament for his advice. Therefore in the 
United Kingdom this power is exercised under the same 
I'estraints and with the same securities to the people con- 
cerned as the other powers of government. 

This it seems to the sub-committee is the practical result 
wliich should be obtained in the Dominion. 

Here while the Canadian Parliament makes laws for the 
punishment of crimes committed by the inhabitants of 
Canada, the Sovereign should exercise the prerogative of 
mercy towards such criminals under the advice of her Privy 
Council for Canada, or of her minister there, chosen as her 
other Canadian ministers are chosen, and responsible to the 
Canadian Parliament for his advice ; nor, having regard 
to the reasons given in the report already referred to, can 
the suggested responsibility of the Governor to tl^e Colonial 
Office for the exercise of this power independent of, though 
after advice, be deemed a satisfactory substitute for the 
responsibility to the Canadian people of a minister charged 
with the usual powers and duties in this respect. 

(II) The second argument is that expediency requires that 
this prerogative should be independently exercised by the 
Governor, and it is suggested that ‘ the pressure political as 
well as social which would be brought to bear upon the 
ministers if the decision of such questions rested practically 
with them would be most embarrassing to them, while the 
ultimate consequences might be a serious interference with 
the sentences of the courts 

This suggestion, which is supported, in the case of one of 
the Austrahan Colonies, by the views of local authorities, 
is not applicable in a general sense to Canada, where it has 
been commonly supposed that the decision of this as of other 
questions rests (at any rate in the cases not covered by the 
special instruction) practically with the ministers ; where 
it is believed that unless in the exceptional cases pointed out 
by the sub-committee the embarrassments suggested would 
but rarely occur, and that at any rate ministers would not 
be relieved of any such embarrassments by the proposed 
course ; and where it is confidently maintained that no 
improper interference with the sentences of the courts would 
result. 

No doubt in the exercise of this as of many other powers 
of Government embarrassments and difficulties may from 
time to time arise ; but it is believed that their true solution 
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will depend upon the unflinching application to every ques- 
tion of the constitutional principle, and that greater difficulties 
and troubles will arise from the avoidance than from the 
assumption of the full responsibility which the sub-committee 
suggest should, by the alteration of the existing instruction, 
be imposed on ministers even in capital cases. 

As a result there was adopted a new form of instruction 
similar to that of the Commonwealth, which will be cited 
below. Even so in cases of equal division in the Council the 
Governor must decide, and he did so in Shortis’s case,^ after 
consulting the Secretary of State, the Council being unable 
to advise, and in all cases he considers carefully the recom- 
mendations of the Minister of Justice.^ 

§ 3. The Disoijssion at the Conference of 1887 

The question of the exercise of the prerogative of pardon 
was considered at the Colonial Conference of 1887, when the 
delegates present were invited to express their opinion on 
a question raised by Sir E. Dillon Bell, on behalf of New 
Zealand, as to whether the time had not come when it was 
expedient to instruct the Colonial Governors that in matters 
relating to the prerogative of mercy they should be guided 
by the advice of their responsible ministers.^ Mr. Deakin 
stated that he was advised by the Government of Victoria 
to support this contention.^ He stated that some Governors 
had adopted the attitude that they were constitutionally 
bound to accept the advice of their ministers with reference 
to the reprieving or execution of a criminal, but other 
Governors had stood upon their rights under the instruc- 
tions, and had declined to take the advice of their ministers. 
The position was inconvenient and difficult for the Governor, 
for he had been subject to public pressure, and he was unable 

^ Canada House of Commons Debates, 1896, Sess. 1, pp. 827-50, 7171-85; 
Sess. 2, p. 2279 ; 32 C. L. J. 237. " Ibid., 1908, pp. 2915 seej. 

® See Pari, Pap,, C. 5091, pp. 545 seq. 

* Cf. Haginbotham’s view, Victoria Debates, 1875, pp. 504 soq. ; Morris, 
Memoir, p. 200. In the Wantabadgery case in New South Wales in 
September 1885, the Governor used his discretion against ministerial 
advice ; Dehates, 1885-6, p. 311. But otherwise Lord Carrington in the 
Mount Ronnie case, Parkes, ii. 177; of. Debates, 1911, p. 1296. 
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to throw the responsibility upon ministers. ]Hi’. Heakin 
stated that he would be perfectly prepared to accept the 
principle laid down with regard to Canada, in which the 
Governor-General was not expected to exercise any discre- 
tion except in the case where the pardon or reprieve might 
directly afEect the interests of the Empire or of any country 
or place beyond the jurisdiction of the Government of the 
Dominion. 

The opinions expressed, however, were on the whole 
unfavourable to the making of any change, ilr. Service 
indeed supported on behalf of Victoria the proposal to alter 
the instructions. He alluded to the fact that the Governor 
was instructed to call uiJon the judge who presided at the 
trial which ended in a death-sentence to make a written 
report of the case, and was authorized to cause the judge to 
be specially summoned. To that objection had been taken 
in Victoria, namely by ffiginbotham O.J., who objected to 
being summoned except by the Executive Council.^ Sir 
John Downer, on behalf of South Australia, considered that 
it would be very inconvenient in a small community like that 
to throw upon the ministers the responsibility of deciding 
with regard to capital sentences. Sir Robert Wisdom and 
Sir Patrick Jennings were of opinion that in New South 
Wales a change was not desirable, and Mr. Adye Douglas 
considered that no alteration should be made as far as 
Tasmania was concerned. Sir Samuel Griffith thought 
that the principle of treating differently the case of the pre- 
rogative of mercy and other executive actions was an anomaly, 
and he also criticized the instruction to the Governor then 
contained in the instructions, to place on record his reasons 
if he decided a case in opposition to the judgement of the 
majority of the Executive Council, on the ground that the 
Governor should treat the Council collectively and not as 
individual members. But he considered that the anomaly 
should be retained for the present, because the nature of 
the cases of life and death which occasionally arose was such 
that it was eminently advisable for the Colonies to have the 
^ In the Morgan case in 1884. 

X 


1279*3 
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independent judgement of the Imperial officer — ^the Governor. 
He considered, however, that even so, ministers must be 
responsible for any advice which they gave and be liable to 
condemnation by Parliament; they could not consistently 
with the principles of self-government be relieved from 
responsibility for anything they did. The representatives 
of Newfoundland considered that the pow’-er in such cases 
should be vested in the representative of the Crown, and 
Mr. Service thought that the matter should certainly stand 
over until the Australian Colonies were agreed; while Sir 
William Fitzherbert, on behalf of New Zealand, thought that 
it was inconvenient to press the question of life and death 
for party decision before Parhainent. No action was there- 
fore for the time being taken upon the question at issue. 

§ 4. The Change oe 1892 

The decision of the Colonial Conference remained for 
a time unchallenged, for evidently Ministries were not agreed 
as to the course to be taken, and some at least were not 
adverse to being relieved from the troublesome position 
involved by the necessity of dealing with such cases on their 
final responsibility.^ On the other hand, Mr. Higinbotham 
felt very deeply on the subject, and it was one of the points on 
which he addressed Lord Knutsford, not as a Secretary of 
State, but as a distinguished j)erson interested in Colonial 
affairs. His language was warm, but in effect he was right 
in thinkmg that in all ordinary matters it would be better 
if the usual system of responsibility was adopted. In 1888 
the utterly unstable position was illustrated by the action of 
the Governor of Queensland, who dechned to accept minis- 
terial advice in a non-capital case ; the Premier at once said 
he would resign, and the Governor had, after consulting the 
Secretary of State, to give way. Then followed a dispatch 
of October 30 to the officer administering the Government 
of the Colony, in which Lord Knutsford admitted that 
Sir A. Musgrave had acted strictly within his instructions, 
but he said that he would have done well to subordinate his 

^ Cf. Holman in New South Wales Parliameyiimy Debates, 1911, p. 1296. 
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personal opinion to the advice of his ministers.^ Then came 
the case of the pardon of a Maori, Mahi Kai, in New Zealand, 
on ministerial advice, in which Lord Onslow sent a dispatch 
on February 7, 1891, as follows to the Colonial OfSce : — ^ 

I have the honour to report that on October 21, 1890, 
sentence of death was passed upon one Mahi Kai, a Maori 
convicted of the murder on April 12, 1890, of one Stephen 
Maloney. 

2. The jury in delivering the verdict accompanied it with 
a recommendation to mercy on account of his age (17 years), 
and his being of the native race. 

3. I went fully into the case, and mj^ Executive Council 
advised me to commute the sentence to one of penal servitude 
for life, and I accordingly did so. 

4. The minute in the book recording the proceedings of 
the Executive Council is as follows : ' The Minister of Justice 
submits the case of Mahi Kai, an aboriginal native under 
sentence of death for murder at New Plymouth. Commuted 
to penal servitude for life.’ 

5. From this your Lordship will observe that there is no 
record of the advice given by the Executive Council, nor 
does any such advice appear upon the papers in connexion 
with the case. 

6. A question has been raised as to the form in which this 
advice should be given in such cases — ^whether orally at 
the Council, or in writing on the papers at the time of their 
consideration by the Executive Council. 

I enclose a memorandum from the Premier, from which 
your Lordship will gather that my present advisers entertain 
the opinion that all acts of administrative government 
within the Colony should, without exception, be done on the 
advice of ministers.® 

They entertain the same opinion as to the advice which 

^ Queensland Legislative Assembly Votes, 1889, i. 601. As the action 
recommended was under the Offenders' Probation Act, 1886, the letters 
patent hardly, in my opinion, applied. 

^ Now Zealand Pari, Pap,, 1891, Scss. 2, A. 1, pp. 5, 6 ; of. pp. 19, 20, 

* They said that the power of pardon should be regulated like all other 
executive powers, that is, if the Governor wished he could refuse to accept 
advice subject to the ordinary consequences (viz. the need of finding other 
advisers in case of resignation). They do not discuss or recognize the case 
of action in Imperial interests as they were forced to do in 1892, when 
they did not resign when Lord Glasgow refused to grant them an increase 
in the Council. 

X2 
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the C4ovemor is directed to take from his Executive Council 
as did Lord Oamarvon in his dispatch of May 4, 1875, in 
which he says that ' Whether also given orally or not, it 
should he given in writing 

7. So long as ministers held it to be a constitutional prac- 
tice and a duty that they should retain ofi6.ce, even if the 
Governor should decline to accept their advice in the exercise 
of the prerogative, and so long as it was believed that collisions 
between the Governor and his ministers could be avoided by 
mutual tact and forbearance, the system may have worked 
well ; but as soon as Sir Thomas Mcllwraith resigned because 
the Governor of Queensland declined to accept his advice, 
on wliich occasion your Lordship did not uphold the action 
of Sir A. Musgrave, it became obvious that the retention of 
ofidce under such circumstances ceased to be a constitutional 
practice with Australasian statesmen. 

8. If ministers see no reason for making a distinction 
between the ordinary business of government and the 
business in connexion with the exercise of the royal preroga- 
tive of mercy, the Governor may at any moment find himself 
as Sir A. Musgrave did — without advisers, and unable to 
replace them with others having the confidence of Parliament. 

9. I have found in practice that the wishes and opinions 
of the Governor are in other matters, as well as this, listened 
to with all respect, and that when consistent with their 
own opinions ministers endeavour loyally to co-operate with 
the Governor, accepting full responsibility for their actions. 

But it may be that the Executive Councillors would hold 
very strong opinions antagonistic to those of the Governor ; 
that the public, knowing that the Governor is instructed to 
call for the advice of his Executive Council, would bring 
very strong pressure on them to give certain advice, and to 
resign if it were not taken ; for your Lordship is aware how 
strongly the public mind is sometimes agitated in cases of 
criminals sentenced to death. 

The present practice is attended with much that is 
imdeshable for the representative of Her Majesty. He is 
liable to be accused of being actuated by religious or sectarian 
motives, or by class prejudice. Deputations of various kinds 
wait upon him. The counsel for the prisoner claims to be 
allowed to place before him facts alleged to have come to 
light since the trial, and thus endeavours to turn the Governor 
into a Court of Appeal. 

10. Parliament may, in its debates, endeavour to influence 
public opinion to put pressure on the Governor, for I have 
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noticed a growing tendency under certain circumstances to 
bring under criticism of the popular branch of the Legislature 
administrative functions performed by the Governor even 
under the advice of responsible ministers. How much more, 
then, would such a tendency develop in cases which concern 
the internal administration of the Colony, but where the 
Governor does not act with the advice of ministers, and can- 
not maintain that he is acting with a desire to hold the balance 
between parties, as in the case of the granting or refusal of 
a dissolution or the choice of a minister. 

11. Were it not that the Governor is directed to consult 
his Executive Council, it might be held that the Governor 
alone exercised the prerogative and was alone responsible 
for its exercise ; but, as ministers must give advice, they 
must also be responsible for that advice to Parliament, and 
may at any time demand that it be taken as effective advice. 

The consequence is a responsibility differing from the 
general responsibihty of the Governor to the Crown and the 
ministers to Parliament, in that it creates a double responsi- 
bility, with the possibility of deadlock. 

12. In a dispatch to the Governor of New South Wales 
on November 1, 1871, Lord Kimberley says : ‘ A Governor 
is to pay due regard to the advice of his ministers, who are 
responsible to the colony for the proper administration of 
justice and prevention of crime ; ’ and your Lordship, in 
your dispatch of October 30, 1888, to the Administrator of 
the Government of Queensland, adds to that doctrine that 
the Governor ‘ will allow greater weight to the opinion of his 
ministers in cases affecting the internal administration of 
the Colony than in cases in which matters of Imperial interest 
or policy, or the interest of other countries or Colonies, are 
involved Had your Lordships intended these instructions 
to apply not only to ordinary cases in which the royal 
prerogative of mercy is involved, but to capital cases also, 
the duty of the Governor would have been perfectly clear. 

13. I am not prepared to follow Mr. Ballance into an 
inquiry whether the present is a survival of Crown Colony 
practice, but I am unable to say that it appears to me 
otherwise than as an anomaly in a community possessed of 
responsible government ; for it seems incompatible with 
those principles that the Governor should be instructed to 
consult his ministers and yet be specifically instructed that 
he may, and in certain cases ought to, disregard their advice 
at the risk of finding himself without advisers able to carry 
measures and votes in Parliament. 
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It appears to be clear that at least two of the Australasian 
Governments (those of New Zealand and Queensland) enter- 
tain the opinion that, in the exercise of the prerogative of 
mercy, there should be distinct ministerial advice, tendered 
under definite ministerial responsibility.^ It is possible that 
these two Colonies may not be alone in their contention ; 
and, should your Lordship see your way to give effect to 
3Ir. Ballance’s wishes by definite instructions in that direction, 
I cannot see that any danger to the Empire need be feared* 

The rapid strides made by these Colonies in recent years 
have resulted in the building up of a social fabric differing 
only in degree from the older communities of Europe ; and 
circumstances have much changed since Sir H. Parkes wrote 
in 1874 deprecating any change in the existing practice, 
because, he said : ' The persons entrusted with authority, 
and the relatives and friends of prisoners, move closely 
together in a community so small as ours,’ Ministers are 
capable of assuim'ng complete responsibility for the adminis- 
tration of local affairs without exception. Public opinion 
expressed through a number and variety of channels is 
speedily exercised and quickly felt. 

Any abuse of power or danger to the preservation of order, 
if not checked by the influence of Parliament, would be 
certainly arrested by the first general election, an event 
which can never be postponed longer than three years, but 
which usually recurs much more frequently. 

14. In the earlier history of the Australasian Colonies, as 
in that of Canada, there may have been much to be said in 
favour of the practice, but the causes which operated to 
effect a change in the Dominion have not been wanting in 
Australasia, and should your Lordship see fit to assimilate 
the practice here to that which obtains in Canada, the 
principles of responsible government will be complete, while 
the Queen’s representative will be freed from an anomalous 
position, and a difficult and undesirable duty. 

As the result of Lord Onslow’s suggestion, the Secretary 
of State addressed the several Colonies on the topic, with the 
result that all agreed in the adoption of the usual rules 
regarding executive action, under which the Governor should 

^ South Australia in the same year showed the same feeling, tlie Govern- 
ment threatening resignation. Prior to 1892 the Governor discussed capital 
cases in Council, asking the junior member his opinion first. Since then the 
Cabinet decides on its advice and the Governor approves in Council, being 
given of course an opportunity of seeing the papers before Council. 
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decline advice only in cases where either Imperial interests 
were concerned in the definite sense of interests affecting 
other parts of the Empire or foreign coxmtries, and leave 
him to act in all other matters on the usual principles of 
ministerial advice, that is to say, reject it only if he thought 
he could secure another Ministry which would endorse 
his act and win a majority in the Lower House. As usual, 
there is no clear recognition of this fact in the correspondence : 
for instance. Lord Onslow’s Premier, in commenting on the 
original instructions with their definite reservation to the 
Governor of personal discretion in capital cases, said that if 
that were removed the situation would he then governed 
by the ordinary clause of the royal instruction empowering 
the Governor, if he thought fit, to act in opposition to the 
advice of ministers : — 

In other words, the Governor may in any case refuse to 
accept the advice of his ministers, but in doing so he accepts 
a responsibility involving certain consequences. The prac- 
tice, however, has been where the royal prerogative is 
exercised for the Governor to accept a personal responsibility, 
and actually to shield his ministers from either the responsi- 
bility of defending him or being under the necessity if they 
cannot do so of resigning. 

But this is surely a false alternative ; it was not adopted 
by the Ministry of Mr. Ballance despite his memorandum 
when the next Governor in 1892^ refused to accept his 
advice regarding the Upper House shortly afterwards, and 
it is clear that if a Governor refuses to accept ministerial 
advice on Imperial grounds there is no need for his ministers 
either to defend him or to resign. The latter alternative is 
ultimately, as shown elsewhere, unconstitutional ; the former 
is an excess of magnanimity, and would only be misunder- 
stood without benefiting either Governor or ministers. 

New letters patent and instructions were issued in accor- 
dance with the mshes of the Governments in 1892 for the six 
Australian Colonies and for New Zealand. In 1900 they 

^ ParL Pap., H. C. 198, 1893-4, p. 19, wKen the llinistry actually fell 
back on Lord Carnarvon’s view of their position as not requiring resigna- 
tion. Cf. Ccl. 1248, p. 7 ; Canada Sess, Pap., 1870. No. 110, p. 82. 
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were reissued, with some alterations not affecting the power 
of pardon, in the ease of the six states on the inauguration of 
the Commonwealth of Australia, and in 1907 for New 
Zealand, in consequence of the change of style of that Colony 
to Dominion. The documents now run as follows : — 

Tasmania Letters Patent 

IX. When any crime or offence has been committed 
within the State against the Laws of the State, or for which 
the offender may be tried therein, the Governor may as he 
shall see occasion, in Our name and on Our behalf, grant 
a pardon to any accomplice in such crime or offence who shall 
give such information as shall lead to the conviction of the 
principal offender, or of any one of such offenders if more 
than one ; and further, may grant to any offender convicted 
in any Court of the State, or before any Judge, or other 
Magistrate* of the State, within the State, a pardon, either 
free or subject to lawful conditions, or any remission of 
the sentence passed on such offender, or any respite of the 
execution of such sentence for such periods as the Governor 
thinks fit ; and further, may remit any fines, penalties, or 
forfeitures due or accrued to Us. Provided always that the 
Governor shall in no case, except where the offence has 
been of a political nature unaccompanied by any other 
grave crime, make it a condition of any pardon or remission 
of sentence that the offender shall absent himself or be 
removed from the State. 

Royal Instructions 

VIII. The Governor shall not pardon or reprieve any 
offender without first receiving in capital cases the advice 
of the Executive Council, and in other cases the advice of one, 
at least, of his ministers ; and in any case in which such 
pardon or reprieve might directly affect the interests of Our 
Empire, or of any country or place beyond the jurisdiction 
of the Government of the State, the Governor shall, before 
deciding as to either pardon or reprieve, take those interestvS 
specially into his own personal consideration in conjunction 
with such advice as aforesaid. 

Since 1892 the matter of pardons has gone on without 
friction, and the New South Wales Official Tear Booh for 
1907-8 asserts that ministerial advice is always accepted. 

A case arose in Tasmania in 1908 where a considerable 
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difficulty was occasioned to the Ministry in dealing with an 
instance of the exercise of the prerogative in a capital case.^ 
The Government had had no experience in dealing with the 
matter since the issue of the new instructions. They, there- 
fore, while receiving a report from the judge, omitted to 
ask him to attend to discuss the matter in Cabmet or to 
make any recommendation. It is usual in the other states 
for the Government to ask the Chief Justice to attend 
and to question him on legal points, though Chief Justices, 
as a rule, do not make recommendations.^ The Executive 
Council decided to recommend that the law should take its 
course, but the counsel for the accused elicited the fact that 
the judge was in favour of the commutation of the sentence, 
and in consequence a popular agitation was started which 
resulted in the judge being asked to attend a further Cabinet 
meeting, and in the Cabinet deciding to commute the sentence 
in accordance with his advice. Nevertheless, they were 
faced by an attack in the House of Assembly, which, however, 
was withdrawn when it appeared that the Government had 
acted with no intention of disregarding their duty and their 
position.® The case was important because the Governor 
thought it well to address a minute to ministers explaining 
that under the new instructions no personal responsibility 
rested in such a case with the Governor, that the mode 
of procedure had been left by the new instructions for the 
discretion of each Colonial Government, and that in New 
Zealand the presence of a judge was not considered by 
Mx. BaUance in 1892 to be necessary in the discussion of 
sentences, as the Executive Government there carried out 
the law.^ 

^ See Hobart Mercury^ October 20-2, 1908. 

® The practice, I believe, varies ; the above statement represents the 
rule followed by the late Sir F. Barley, G. J, of New South Wales. 

® Br. McCall appears to have raised the matter to make clear that a 
man’s fate must not be allowed to be decided without securing all available 
information. 

^ In Canada in a capital case, since 1866 each judge is under a legal 
obligation to furnish a full report. For New Zealand see Parh Pap., 1893, 
A. 1, p. 12 ; Constitution and Government of New Zealand, pp. 187, 210. 
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In 1909 in Western Australia the condemnation of a 
murderess raised much excitement ; the question was 
raised in Parliament by the Opposition, and, on the refusal 
of the Government to reprieve, a deputation waited on the 
Governor, who, after receiving the advice of ministers, 
declined on their advice to exercise the prerogative. The 
occasion was taken for making clear the responsibility of 
ministers for the action taken.^ In New South Wales the 
advent of the Labour Government to office in 1910 was 
followed by very vehement discussions of the exercise by 
them of the prerogative of mercy in the case of a murderer, 
and in cases of strike leaders, ^ with the result that in the 
Criminal Appeal Bill of 1911 an attempt, severely censured 
by the Opposition, was made to refer death sentences for 
recommeirdation to a council of judges, whose view would 
have practically been final. 

It may be added that it has been held in Victoria® that 
a free pardon does not remove the criminal stain, or exempt 
a criminal so pardoned from punishment under an Act to 
prevent the influx of criminals. 

In the case of the Commonwealth of Australia on its forma- 
tion the Canadian model was formed : that is, the letters 
patent ignore the subject in foto, and it is relegated to the 
instructions, where the whole of the old clause of the letters 
patent and that of the instructions is run into one ; that 
does not matter, for the royal instructions and the letters 
patent are only two different modes of signifying the royal 
pleasure in prerogative matters, and except by statute or 
usage there is no ground to ascribe more sanctity to one than 
to the other ; indeed the exercise of the prerogative could 
clearly be delegated by dispatch just as its exercise is in 
particular cases regulated by dispatch. The terms of the 
new instruction run as follows : — 

^ For South Australia, see Legislative Council Delates, 1910, p. 450. For 
Western Australia see West Australian, October 6, 1909 ; Delates, 806-29. 

® See Parliamentary Delates, 1910, Sess. 2, pp. 41, 704; 1911, pp. 1295 
seq., 1316 seq. ; Sydney Bulletin, August 10, 1911. 

® Eyall V. Kenealy, C W. W. & A’B. (L.) 193, at pp. 206, 207. 
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VIII. And We do further authorize and empower Our 
said Governor-General, as he shall see occasion, in Our name 
and on Our behalf, when any crime or offence against the 
laws of Our Commonwealth has been committed for which 
the offender may be tried within Our said Commonwealth, 
to grant a pardon to any accompKce in such crime or offence 
who shall give such information as shall lead to the convic- 
tion of the principal offender, or of any one of such offenders 
if more than one ; and further, to grant to any offender con- 
victed of any such crime or offence in any Court, or before 
any judge, justice, or magistrate, within Our said Common- 
wealth, a pardon, either free or subject to lawful conditions, 
or any respite of the execution of the sentence of any such 
offender, for such period as to Our said Governor-General 
may seem fit, and to remit any fines, penalties, or forfeitures 
which may become due and payable to Us. Provided 
always, that Our said Governor-General shall not in any case, 
pxcept where the offence has been of a political nature, 
make it a condition of any pardon or remission of sentence 
that the offender shall be banished from or shall absent him- 
self from Our said Commonwealth. And We do hereby 
direct and enjoin that Our said Governor-General shall not 
pardon or reprieve any such offender without first receiving 
in capital cases the advice of the Executive Council for Our 
said Commonwealth, and in other cases the advice of one, 
at least, of his Ministers ; and in any case in which such 
pardon or reprieve might directly affect the interests of 
Our Empire, or of any country or place beyond the jurisdiction 
of the Government of Our said Commonwealth, Our said 
Governor-General shall, before deciding as to either pardon 
or reprieve, take those interests specially into his own per- 
sonal consideration in conjunction with such advice as 
aforesaid. 

It will be seen that the only pardoning power vested in 
the Governor-General is that of pardoning offences tried 
against the laws of the Commonwealth ; the case is now 
the same in Canada, where the power to pardon is to pardon 
offences against the laws of the Dominion and does not 
extend to crimes which are punishable by the Courts of the 
Dominion as being committed under the jurisdiction of the 
Admiralty or otherwise by Imperial enactment triable therein, 
or as in the case of piracy triable therein jwc gentium. There 
is, however, a considerable difference between the cases : in 
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Canada criminal law is a matter for the federal parliament, 
while in the Commonwealth it is a provincial matter, each 
state retaining unfettered power to deal with offences against 
its criminal law. Moreover, the Commonwealth Courts in their 
federal jurisdiction are not intended for criminal cases of 
the kind authorized to be tried in any part of the Empire by 
the Courts of the place where the criminal is apprehended 
or in custody, and therefore the power of the Commonwealth 
extends mainly to pardoning offences against the quarantine, 
defence, customs and excise, and the postal laws of the 
Commonwealth ; in such cases there might be a double 
power of pardon, viz. the offender might, e. g. by forgery, be 
guilty of a common law or statutory offence and also of 
a crime against the postal regulations ; in such a case there 
would be power to exercise the prerogative according as he 
was indicted under the ordinary criminal law of the state or 
under the Post and Telegraph Act of the Commonwealth. It is 
true, however, that the words of the state letters patent are 
so wide that technically they would seem to cover the pardon 
of an offender by a State Governor on the advice of his state 
ministers for an offence against a Commonwealth law ; it 
is needless to say that such a proceeding would be utterly 
unconstitutional, and may be deemed as beyond the range 
of possibility ; if it did, the matter could be decided by a 
Court on proceedings taken either to secure the discharge of 
the prisoner from custody or his restoration to bondage.^ 

§ 5. The South Apbicah Colonies and the Union 

South Africa stands quite apart from the other Colonies 
regarding the exercise of this prerogative. The form 
adopted in the case of the Cape in 1872 and again in the 

’ That ia Canada the Govemor-Gfeneral could pardon offences against 
provineial laws under the terms of his former instructions even in 1878, is 
quite clear, was deliberately intended by the Imperial Government, and 
is asserted in Canada Sesa. Pap., 1869, No. 16. Before federation matters 
were different in regard to Upper Canada, -where both the Governor- 
General and the Lieutenant-Governor had a delegation ; see Upper Canada 
Legislative AaaemMy JmtmcHs, 1839, II. ii. 625. 
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permanent iettera patent of 1879, and in the case of Natal 
in 1893, and in the case of the Transvaal and the Orange 
River Colony in 1906 and 1907, are the same in essentials and 
may be illustrated by the Natal instruments : — 

Boyal Instructions 

IX. Whenever any offender shall have been condemned 
to suffer death by the sentence of any Court, the Governor 
shall consult the Executive Council upon the case of such 
offender, submitting to the Council any report that may have 
been made by the judge who tried the case ; and, whenever 
it appears advisable to do so, taking measures to invite the 
attendance of such judge at the CouncE. The Governor shall 
not pardon or reprieve any such offender unless it shall appear 
to him expedient so to do, upon receiving the advice of the 
Executive CouncE thereon ; but in aU such eases he is to 
decide either to extend or to withhold a pardon or reprieve, 
according to his own deliberate judgement, whether the 
members of the Executive CouncE concur therein or other- 
wise ; entering nevertheless, on the minutes of the Executive 
CouncE, a minute of his reasons at length in case he should 
decide any such question in opposition to the judgment of 
the majority of the members thereof. 

Letters Patent 

IX. When any crime has been committed within the 
Colony, or for which the offender may be tried therein, the 
Governor may, as he shaU see occasion, in Our name and on 
Our behalf, grant a pardon to any accomplice in such crime 
who shaE give such information as shaE lead to the conviction 
of the principal offender, or of any one of such offenders, 
if more than one ; and further, may grant to any offender 
convicted in any Court, or before any judge, or other magis- 
trate within the Colony, a pardon either free or subject to 
lawful conditions, or any remission of the sentence passed 
on such offender, or any respite of the execution of such 
sentence for such period as the Governor thiiEss fit ; and 
further may remit any fines, penalties, or forfeitures due 
or accrued to Us. Provided always that the Governor shaU 
in no case, except where the offence has been of a poEtical 
nature imaocompanied by any other grave crime, make it 
a condition of any pardon or remission of sentence that the 
offender shaU absent himself or be removed from the Colony. 
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One difference, however, is to be noted : after the passing 
of the Alims Act by the Imperial Parliament the Govern- 
ment of the Cape asked that it might be allowed to banish 
from its shores certain classes of offenders, as the Cape was 
the happy hunting-ground of adventurers from every part 
of the world, and it was advantageous to be able to get rid 
of them, and one way would be by granting conditional 
pardons. It was felt by the Imperial Govermnent that in 
view of its own new policj’- the old prohibitions against exiling 
persons would not be possible to be maintained in their 
integrity, and accordingly the letters patent of the Cape and 
subsequently of the Transvaal and the Orange River Colony, 
but not of Natal, which made no request for change, were 
modified so as to read in the proviso as to establishment 
the words ‘ if the offender be a natural-born British subject, 
or a British subject by naturalization in any part of our 
Do mini ons’, thus allowing the banishment of aliens, and such 
banishment has gone on cheerfully ever since with increasing 
inconvenience to the Imperial Government, as the route 
home for these banishees from the continent is via England, 
where they are tempted to sojourn for a season. 

The reason for vesting this personal discretion in the 
Governor in South Africa is due of course to high considera- 
tions of native pohcy, which would be of paramount impor- 
tance in the case of a murder trial, whether of a native for 
murdering a white, or a white for murdering a native. There 
may well be cases in which either the pardon or the execution 
of a native or of a white man would be equally fatal to the 
peace of South Africa, and as an Imperial interest it is well 
to secure impartiality by the entrusting of the power to 
the Governor-General. Hence in the case of the Union 
the instructions, which as in the case of Canada and the 
Commonwealth embody the matter in other cases put in 
the letters patent, run as follows : — 

IX. And We do further authorize and empower the 
Governor-General, as he shall see occasion, in Our name and 
on Our behalf, when any crime or offence against the laws 
of the Union has been committed for which the offender may 
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be tried within the Union, to grant a pardon to any accom- 
plice in such crime or offence who shall give such information 
as shall lead to the conviction of the principal offender, or of 
any one of such offenders if more than one ; and further, 
to grant to any offender convicted of any such crime or 
offence in any Court, or before any judge, justice, or magis- 
trate, within the Union, a pardon, either free or subject to 
lawful conditions, or any remission of the sentence passed 
on such offender, or any respite of the execution of such 
sentence, for such period as to the Governor-General may 
seem fit, and to remit any fines, penalties, or forfeitures which 
may become due and payable to Us. Provided always, that 
if the offender be a natural-born British subject or a British 
subject by naturalization in any part of our Dominions, 
the Governor-General shall in no case, except where the 
offence has been of a political nature, make it a condition 
of any pardon or remission of sentence that the offender 
shall be banished from or shall absent himself from the 
Union. 

And we do hereby direct and enjoin that the Governor- 
General shall not pardon, grant remission to, or reprieve 
any such offender without first receiving in cases other 
than capital cases the advice of one, at least, of his 
ministers. 

Whenever any offender shall have been condemned to 
suffer death by the sentence of any Court, the Governor- 
General shall consult the Executive Council upon the case of 
such offender, submitting to the Council any report that 
may have been made by the judge who tried the case, and, 
whenever it appears advisable to do so, taking measures 
to invite the attendance of such judge at the Council. 
The Governor-General shall not pardon or reprieve any 
such offender unless it shall appear to him expedient 
so to do, upon receiving the advice of the Executive 
Council thereon ; but in all such cases he is to decide 
either to extend or to withhold a pardon or reprieve, 
according to his own deliberate judgement, whether the 
members of the Executive Council concur therein or other- 
wise ; entering nevertheless, on the Minutes of the Executive 
Council, a minute of his reasons at length in case he should 
decide any such question in opposition to the judgement of 
the majority of the members thereof. 

The omission of any reference to Imperial interests in the 
exercise of the prerogative in ordinary cases is a somewhat 
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curious oae. It may be argued hence that the power of 
the Governor-General is to be exercised entirely on the 
advice of ministers except where he is prepared to find new 
ones if they resign ; but the case is historically, and no 
doubt in intention, otherwise ; this form dates from the old 
forms which were simplified in the case of Australia. The 
old forms, as authoritatively interpreted by various Secre- 
taries of State, imposed not only in capital but in all cases ^ 
a personal responsibility on the Governor, and though the 
new form will hardly at the present time carry with it that 
onus, it will be subject to the implied rule that Imperial 
interests justify and require deviation from the practice of 
acceptmg ministerial advice. It is in harmony with this 
that the Union instructions contain no power of action 
in disregard of ministerial advice on other matters of 
executive action of Imperial interest, for this power was 
recognized by Mi. Blake to apply ipso facto to all cases where 
Imperial interests overrode Canadian. 

In Newfoundland the old form of instruments is retained, 
and now is similar to those issued in the case of the Cape. 
But in this case no alteration has ever been asked for or made 
to permit of the banishment of aliens. As a matter of fact, 
the practice of the Governor dealing with aU oases personally 
continued right up to the governorship of Six William 
Macgregor, who induced ministers to accept a change of 
system and to follow the usual rules of Colonial procedure in 
this matter. The disadvantages of the system as it stood 
were seen when the Governor remitted an absurd fine imposed 
for a techmcal breach of the game laws of the Colony, and 
the incident was seized as an opportunity for a personal 
attack on the Governor by the press of the Colony.^ 

§ 6. A3!0TESTY, &o. 

A few minor points as to the prerogative may be noted. 
It is still the case that no Governor is given formal authority 

^ See Lord Carnarvon’s view (above, p. 1397), Lord Knutsford (p. 1400 ) ; 
contra Blake (p. 1400), Of. Cape Home of Assernhly Debates, 1907, 
pp. 100-2, » Evening Telegram, January 20, 1908, 



142.1 


CHAP. IV] THE PREROGATIVE OP MERCY 

to grant an amnesty ; this, however, is of no conceivable 
consequence, since the power can be exercised in the way of 
an undertaking that persons will not be prosecuted when the 
same effect results as if an amnesty had been offered.^ Since 
1878, acting on a suggestion of Mr. Blake’s, specific power 
has been given to issue pardons for offences triable in a Colony 
though not there committed .- It lias been held since 1893 that 
a Governor can pardon for a contempt committed despite the 
objection of the judge an important decision, for the power 
of the Crown to pardon contempts in the case of committals 
by the Irish Land Courts has been doubted, apparently 
without adequate ground.*^ The Governor can, but in 
practice does not pardon offences committed within Colonial 
limits by members of the Imperial forces,® whether naval or 
military, but he is clearly empowered to do so. ftince 1871 
specific provision has been made for the pardon of accom- 
plices.® 

The right of remitting fines due to an informer is settled 
for the United Kingdom by an Act of 1859,’^ but this Act 
does not apply to the Colonies, and when the power to remit 
a penalty, part of which was due to an informer, was used 


^ Thus in ISG5 tlio Governor ol‘ Xew Zealand issued a ])roelamation 
promising that certain persons should not be prosecuted ; so in 1871, and 
in J875 Lord DutTerin i>sued .‘in amnesty for the rising of 1870 for all save 
Riel and Lt‘piiie (in vhose ea.'be h\e years' hanishiiKUit wa.s prescribed as 
a condition), and O'Donohue vas omitted, but was ])ardonpd on a like 
eoiidilioii on Nuvenil)i*r 22, 1877 ; ^ee Oanada fhizctle^ April 2-1, lS7i) ; 

Pap.^ 1878, No. 55. See aUo Foisvlh, and Ophuom on Contiii- 
tntional Law, p. 113 ; Pail. Pap., C. 1202, p. 4. Of course an amnesty 
may be given by a local Act. as in New Zealand in 1882, Act No. 4 
(Rusden, hi 47t)), in Canada. 10 Viet. c. 116; 12 Viet. c. 13. 

- Cf. (Ainada Pap., 1870, No. 110 ; 1879, No. 181. The power would 
seem to have been included in the wide terms of the older commission 
and was exorcised under them. It is omitted in the latest Canadian form 
(1905) and in the Union form (1910) in erroi. 

" [1893] A. C. 138. ^ Hanbuid, 1908, exciii. 102. 

® Cf. his siatutoiy duties under the Amuj Act, 1881, s. 54. 

® !8ee Pari. Pap., C. 1202, p. 4; New South Wales Letters Patent, Feb- 
ruarv 23, 1872. s. 6 ; New Zealand Pa)l. Pap., 1872, .4. 1 a, pp, 10 2. 

" h Vict. 0. 32. 
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in 1908, there was some discussion in the Newfoundland press 
which led in 1910 to the passing of an Act (c. 17) removing all 
doubt as to the power of the Governor so to proceed, and the 
matter is usually so decided by local legislation. But in 
such cases the Governor does not act under the prerogative, 
but under the statute. This, however, would in no case 
alter the principles on which his action would be based. 



PART YII. THE CHURCH IN THE 
DOMINIONS 

CHAPTER I 

§ 1. The Legal Position of the Church 

The position of the Church in the Colonies presents a 
remarkable contrast to the position of the Church in the 
United Kingdom. It is true that at the present day the 
gradual disuse or formal repeal of the powers of ecclesias- 
tical jurisdiction, other than those referring to ecclesiastical 
members of the Church itself, has considerably diminished 
the importance of the official recognition by the State of 
the Church as an essential part of the State. But the 
connexion has only been diminished ; it remains in full force 
in many particulars, and the presence of the bishops in the 
House of Lords is a significant sign of the connexion of 
Church and State. Moreover, the Crown not only has the 
full control over the appointment of the archbishops 
and bishops, besides possessing an extensive ecclesiastical 
patronage, but the ecclesiastical Courts exercise complete 
jurisdiction on the terms laid dovoi by Parliament over 
members of the Church itself. 

In the Dominions at the present day, except in the case 
of the Province of Quebec, ^ it cannot be said that there is 
any organic connexion between the Church and the State. 

^ In a sense the State has little control over the Church in Quebec, whicli 
is subject to an external power, the Pope, who issues laws binding Catholics — 
cf. his marriage laws in the Canadian Annual Review, 1908, p. 629, and 
Gladstone, Vatican Decrees, p. But the Church can compel by law the 
payment of dues by Roman Catholics, and thus obtains great privilege from, 
while independent of, the State. The Law Officers once advised that the 
Crown could appoint Roman Catholic bishops in Canada by the prerogative, 
but it was not done : see Forsyth, Cases and Ofinions on Constitutional 
Law, pp. 49-51. 

Y2 
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The history of the question is of interest. The ecclesias- 
tical law of England is not part of the common law which 
was introduced by British settlers into settled Colonies. The 
letters patent creating Colonial bishops have not purported 
to confer upon such bishops jurisdiction over lay persons 
such as used regularly to be exercised by the ecclesiastical 
Courts as, for example, in matrimonial matters, questions 
of probate, ecclesiastical dues, or cases of brawling, defama- 
tion of character, and so on. The first Colonial bishopric 
created was that of Nova Scotia in 1787. where the letters 
patent conferred upon the bishop full power and authority 
upon ecclesiastical matters over the ecclesiastics of the 
Church of England in Nova Scotia, and authorized him not 
only to visit the various ecclesiastical persons in his diocese, 
but also to'punish and correct them, whether by removal, 
deprivation, suspension, or other ecclesiastical censure or 
correction, according to the ecclesiastical lavr of England, and 
to inquire into their conduct by witnesses to be duly sworn. 
Another commission empowered the bishop to exercise like 
authority and jurisdiction in Quebec, New Brunswick, and 
Newfoundland. Reference is made to this bishopric in 
s. 40 of the Act of 1791, establishing representative institu- 
tions in the two Canadas. In 1793 the bishopric of Quebec 
was founded, and the tw’O Canadas were removed from the 
jurisdiction of Nova Scotia. In 1819 an Imperial Act (c. CO) 
recognized the episcopal jurisdiction of the Bishops of Quebec 
and Nova Scotia as existing.^ In 1839 the diocese of New- 
foundland was detached from the diocese of Nova Scotia 
and the diocese of Toronto carved out of that of Quebec, 
the same power of jurisdiction being given. In 1845 the 
bishopric of New Brunswick was detached from that of 
Nova Scotia, New Brunswick having possessed representa- 
tive institutions from 1784. In 1857 the bishopric of Huron 

^ The Governor in the Canadian Provinces had power under his commis- 
sion and instructions to appoint to benefices, but he was required to allow 
the bishop to institute (cf, 2 P. C. 258, at pp. 267 seq.) ; it was preserved in 
the letters patent of Lord Monk in 1861, and repeated for all Canada in 1867 
as Governor-General. Hence it was argued that the right of presentation 
belonged to the Governor-General in New Brunswick in 1869, but local legis- 
lation settled the doubts, just as in the case of the issue of marriage licences. 
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was carved out of that of Toronto, and in 1862 the bishopric 
of Ontario was carved out of that of Huron, while a Bishop 
of Rui^ert's Land was appointed in 1849, in each case with 
powers of jurisdiction.^ 

In 1856 an x4ct (c. 141) of the United Provinces of Canada 
authorized the bishops, clergy, and laity of the Church of Eng- 
land in the Canadas to meet in their several dioceses and to 
frame constitutions and make regulations for enforcing disci- 
pline in the Church for the appointment, dispossession, and 
deprivation or removal of any person bearing office therein, 
and for other matters, and to meet in synod to frame a 
constitution and regulations for the general management 
and good government of the Church. This Act was assented 
to and was subsequently explained and amended by a later 
Act of 1859, c. 139. Consequent on the passing of these 
Acts, at the request of the Canadian Church, a metropolitan 
was appointed by letters patent of 1860 and 1862, which gave 
him not only the power of presiding at their provincial 
councils, as desired by the Canadian Church, but large 
powers of suspending on certain occasions the local jurisdic- 
tion of the bishops, and exercising specific jurisdiction of his 
own in their dioceses. Complaints were made against his 
exercising this jurisdiction, and he was informed that it 
was illegal, and that his powers were subject to the x4.cts. 

In the case of New Zealand, originally included in the 
diocese of Australia, in 1841 a bishopric was created by 
letters patent with the usual jurisdiction. In 1856 and 
in 1858 four new bishoprics were carved out of the old one, 
but with powers of visitation only, the Bishop of New 
Zealand being given metropolitan jurisdiction. In Australia 
the see of Australia was constituted in 1836. In 1842 the 
bishopric of Tasmania was created with usual powers of 
jurisdiction, but as complaints had been made by Baptist 
ministers and Presbyterians, especially with regard to the 

' In the case of these appointments the grant of jurisdiction was clearly 
inadvertent. Power to visit only was given in the case of Montreal (1850) 
and British Columbia (1859). and in the new patent (1858) of Nova Scotia ; 
see Pari Pap., H. C. 476, 1866. Of. also H. C. 276, 1855; 131, 1856. 

® Cf. also the Officers’ opinion in Forsyth, op. cit., p. 52, 
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part of the letters patent which gave the bishop the power 
of summoning witnesses and examining them on oath, 
on the advice of the Law Officers new letters patent w'ere 
issued in 1849 omitting the power to summon witnesses, the 
power to examine on oath, the express mention of jurisdic- 
tion, and the express power to punish by suspension, depri- 
vation, or otherwise, and only authorizing the bishop to 
visit the clergy, to call them before him, and to inquire as 
to their morals and behaviour in their office and stations. 

This question being settled thus, the bishopric of Australia 
was divided in 1847 into four bishoprics, Sydney, Newcastle, 
Melbourne, and Adelaide, metropolitan powders over these 
dioceses as well as Tasmania being given to the Bishop of 
Sydney, ai^d in all these dioceses the ecclesiastical powers 
were reduced to those of visitation. The diocese of Adelaide 
covered South and Western Australia. In 1856 a bishopric 
was created at Perth, in 1859 one at Brisbane which coin- 
cided with the newdy separated Colony of Queensland, and 
in 1863 one at Goulbum, in all these cases powers of visita- 
tion only being given 

In New South Wales an Act, 8 Will. IV. No. 5, ss. 19, 20, 
invested the bishop with the power of licensing clergy and 
withdrawing their licences upon cause being shown, and this 
Act clearly was in force in Queensland, since it w^as passed 
before the separation of the Colonies. The Legislature of 
Victoria, by an Act of 1854 (No. 19), enabled the bishops, 
clergy, and laity of any Victorian diocese to meet in synod 
and make regulations for the enforcement of discipline. In 
Tasmania similar provisions were made by a local Act of 
1859, 22 Viet. No. 20, w^’liich enabled the bishop to examine 

^ After the recognition of the new state of affairs, more bishoprics were 
created in New South Wales, Queensland, Victoria, and Western Australia, 
but there is only one bishopric both in Tasmania and South Australia, while 
the Northern Territory was part from 1900 of the diocese of Carpentaria. 
In 1866 New South Wales adopted a constitution (see 7 C. L. R. 393), and 
1868 and 1872 saw the example followed by Queensland and Western 
Australia. In 1872 a general synod of dioceses in Australia was agreed 
on, and remodelled in 1896, Since 1905 there have been three archbishops, 
the primate being elected by the bishops; see Year Booh of Aiistr alia 
pp. 442 seq. 
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witnesses on oath, though not to summon them. In South 
Australia no legislation was passed, but the bishops and 
clergy bound themselves in 1855 by what was called a 

consensual compact establishing a synod and binding the 
clergy to obey its regulations. 

In the case of South Africa a bishopric of Cape Tovm was 
established in 1847 with power of visitation only, the Cape 
being then a Crown Colony and the Tasmanian question 
of jurisdiction having been determined. In JSoO to 1853 
a representative Parliament was instituted in the Cape. 
The]! letters patent were issued in 1853 after the constitu- 
tion of the Parliament reconstructing the bishopric, v'hilc a 
bisliopric of Natal was created and the bishopric of Graham's 
Tov’ii Avas carved out of Cape Town, vith -powers of visitation. 

This was the state of affairs prevailing when tliree most 
important cases Avere decided Avhicli finally determined 
the position of the ecclesiastical hiAA’ in the Colonies. In the 
case of Long v. The Bhhop of Cape Town} decided by the 
Privy Council, Mr. Long, the appellant, AA'ho Avas an incum- 
bent of a parish in the Colony of the (.^ape of Good Hope, 
refused to obey certain orders given by the bishop of the 
diocese in the exercise of his episcopal authority, and for 
such disobedience he was first suspended and then deprived. 
It was held by the Judicial Committee that, after the grant 
of a constitutional government in the Cape, the letters patent 
A^erc invalid for the purpose of conferring either ecclesiastical 
or civil jurisdiction. They then considered AAdietlier there 
could be set up a contract between Mr. Long and tlic bishop. 
They held that Mr. Long, by taking the oath of obedience 
to the bishop, and by accepting a licence to officiate, and 
the appointment to the living, under a deed AAffiich contem- 
plated the removal of the incumbent for any laAAfful cause, 
did voluntarily submit lujiiself to the authority of the bishop 
to such an extent as to enable the bishop to deprive him of his 
benefice, this being decided on the basis of contract. But they 
decided that Mr. Long had not been guilty of any such 

^ 1 Moo. P. C*. (N. S.) 411. Cl ex parte King. *2 Legge, 1307 ; Blachford, 
Legal Development of the CnVmhl Episcopate ; Addorlcy, Colonial Policy, 
pp. 395-104; For&yth, Cases avil Opniions in Const it lUional Laio, chap. ii. 
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offence as justified the sentence against him. The bishop 
had convened a sjmod, and Jlr. Long was required to procure 
the election of a delegate for the parish. The Judicial 
Committee held that the bishop had no power to convene 
a synod without the sanction of the Crown or the Colonial 
Legislature, and therefore Mr. Long was justified in refusing 
to help to call the body into existence. The oath of obedience 
only referred to lawful commands. In giving judgement 
the Court said : " The Church of England, in places where 
there is no Church established by law, is in the same situation 
with any other religious body — ^in no better but in no worse 
position ; and the members may adopt, as the members of 
any other commmiion may adopt, rules for enforcing disci- 
pline within their body, which will be binding on those who 
expressly or by implication have assented to them.’ The 
Court also held that even if ]Mr. Long had an appeal under 
the letters patent to the archbishop, which they did not 
decide, as the matter in respect of which the appeal was 
brought had to do with a temporal right, he was at liberty 
to resort to the Supreme Court of the Colony. 

This case was followed by the case in re The Lord Bishop of 
Natal} in which Dr. Colenso presented a petition to Her 
Majesty in Council alleging the nullity of a sentence of dis- 
possession for heresy pronounced against him by the Bishop 
of Cape Toun as metropolitan of that diocese. 

In that case it wns held by the Judicial Committee that 
the Letters Patent of 1853, which purported to subject the 
Bishop of Natal in ecclesiastical matters to the jurisdiction 
of the Bishop of Cape Town w^ere ultra vires and of no effect 
whatever. Their decision was based on the fact that except 
in the case of a Colony in which the Crown had power to 
legislate, whether by the prerogative to legislate for a con- 
quered or ceded Colony, or whether it had power to legislate 
under such an Act as that of 1843 2 regarding the West 
African settlements and the Falkland Islands, the King could 
not set up by letters patent a metropolitan see or province, 
or create an ecclesiastical corporation, whose status rights 

3 Moo. P. C. (N. 8.) 115. Of. Bishop of Capetown v. Bishop of Nataly 
^ * See now British Settlements Act, 1887. 
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and authority the Colony could be required to recognize, after 
the Cblony or settlement had received legislative institutions. 
The Judicial Committee considered that this view was 
borne out by the course of legislation. Thus the bishopric 
of Calcutta was established under the authority of an Act 
of 1813 ; the additional bishoprics of Madras and Bombay 
were also established under an Act of 1833, both of which 
Acts conferred an ecclesiastical jurisdiction as far as necessary 
for administering holy ceremonies and for the superinten- 
dence and good government of the ministers of the Church 
establishment. In 1824 a bishop was appointed in Jamaica 
by letters patent, but his position was confirmed by a 
Colonial Act, which would have been improper unless the 
Law Officers of the Government had been satisfied that the 
Colonial statute wa>s necessary to give effect to the establish- 
ment of the bishopric. Moreover, in England even under 
Henry VIII it was considered necessary to pass an Act to 
establish new bishoprics, and the same plan had been 
adopted in the case of the bishoprics of Manchester andRipon. 
No doubt letters patent had long been issued conferring an 
ecclesiastical jurisdiction, but such letters patent were no 
doubt inadvertent copies of the instruments issued for India 
under the provisions of an Act of Parliament.^ 

They also laid it down that the ecclesiastical law of England 
was not in force in a settled Colony,^ and that therefore eccle- 
siastical jurisdiction could not be conferred even if the letters 
patent were sufficient in law to confer on Dr. Gray the 
ecclesiastical status of metropolitan, and to create between 
him and the Bishop of Natal the personal relations of 

^ Historically this argument is certainly incoiTcct. 

® Save, of course, by legislation as in Prince Edward Island in 1802 
(43 Geo. HI. c. G), with a saving for dissenters. This Act stood until 
1879, when it was repealed (c. 18), an attempt in 1878 having proved 
abortive by delay in assent ; Provincial Legislation, 1867-95, pp. 1200-2. 
In New Brunswick the Church was not established, though favoured ; see 
Hannay, New Brunswick, i. 169 seq. In Nova Scotia the Church was 
by Act of 1758 established, and its position was one of great strength ; 
the bishop was a member of the Council ; it is no longer in this position ; 
see Rev, Slot,, 1900, c. 109 ; Act 1911, c. 117. In the rest of Canada it 
was never established. 
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metropolitan and suffragan. They also held that so much 
of the letters patent as attempted to confer any coercive 
legal jurisdiction was in violation of the law 16 Car. I. c. 11, 
which had repealed the power given in s. 18 of 1 Eliz. c. 1, 
to appoint persons to exercise ecclesiastical jurisdiction 
within the realms of England and Ireland, or any other the 
dominions and countries of the Crown. By 13 Car. II. c. 12 
the ordinary ecclesiastical jurisdiction and authority as it 
existed before 1639 was restored, but the Act of 16 Car. I 
was repealed only with a proviso that s. 18 of the Act of 
Elizabeth should remain repealed. 

There was therefore no power in the C-rown to create any 
new or additional ecclesiastical tribunal or jurisdiction, and 
the clauses which purported to do so contained in the letters 
patent to the appellant and respondent were simply void in 
law. No metropolitan or bishop in any Colony having 
legislative institutions could, by virtue of the Crown’s 
letters patent alone (unless granted under an Act of Parlia- 
ment or confirmed by a Colonial statute), exercise any coercive 
jurisdiction, or hold any court or tribunal for that purpose. 

Pastoral or spiritual authority might be incidental to the 
office of bishop, but all jurisdiction in the Church, where it 
could be lawfully conferred, must proceed from the Crown, 
and be exercised as the law directed, and suspension or 
privation of office was matter of coercive legal jurisdiction 
and not of mere spiritual authority. 

They proceeded to consider the question whether there 
was any contractual basis, and they replied that not only was 
there no trace of an agreement to confer jurisdiction, but it 
was not legally competent to the Bishop of Natal to give, or to 
the Bishop of Cape Town to accept or exercise, any such juris- 
diction. They also pointed out that the reference to them was 
perfectly proper, as it was a reference to the Sovereign as head 
of the Established Church and depositary of the ultimate 
appellate jurisdiction. Before the Reformation, in a dispute 
of this nature between two independent prelates, an appeal 
would have lain to the Pope, but all appellate authority of 
the Pope over members of the Established Church was by 
statute vested in the Crown. Moreover, by the Act 25 
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Henry VIII. c. 19, regulating appeals to the Crown in eccle- 
siastical causes, it was enacted that for lack of justice in 
any of the King’s dominions it should be lawful to the 
parties grieved to appeal to the King’s Majesty in the Court 
of Chancery, an enactment which gave rise to the Commis- 
sion of Delegates for which the Judicial Committee was 
substituted by an Act of 1832. iloreover, in any case, by 
the Act 3 & 4 Will. JV. c. 41. Her Majesty had power to refer 
to the Judicial Committee for hearing or consideration any 
matter w’hatsoever as Her Majesty should think fit, and on 
June 10 , 1864, bj^ an Order in Council the petition of the 
appellant was referred to the Committee. 

It will be observed that this judgement bases the denial 
o£ power to create a bisliopric upon the grant of an iiide])en- 
dent Legislature to the Cape and to Natal. Moreover, it is 
clear throughout the judgement that a Crovii Colony v^as 
deemed by the Privy Council to be one in wliich the King 
retains his power to legislate by Order in Council. In the 
case of Natal they did not advert to the fact that the Legis- 
lature was, unlike that of the Cape of Good Hope, not a 
representative body, and it is possible that this point had 
escaped their notice. It is also possible that they assumed 
that the letters patent establishing a Legislature of Natal 
could not be revoked, as they contained no power of revoca- 
tion. It would seem certain, both on grounds of unbroken 
practice and of principle that the decision must be restricted 
in law” to cases where a representative Legislature existed ; 
this indeed is clearly the basis of Campbell v. Hall? and, 
moreover, as it is clearly the case from the Colonial Laws 
Validity Act, I 860 , that a non-representative Legislature 
cannot alter its Constitution,'^ Natal w'ould have been unable 
to change its Constitution at all, if this dictum of the Privy 
Council applied to non-representative Legislatures. As a 

' 20 St. Tr. 2:r.). 

- Inorder to allow British t^olumbia to do so anlmperial Act, 33 & 34 Vict. 
c. 66, was passed, then by an Order in Council under it of August 9, 1870, 
a legislative body of nine elective and six nominee members was created, 
and it altered its Constitution (sec the preamble to British Columbia Law, 
No. 147, 1S7J). 
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matter of fact, new letters patent in 1856 granted a repre- 
sentative legislature, and, in the case of the C'ape, letters 
patent of 1850 permitted the existing nominee council 
to establish a Parliament. The Judicial Committee’s deci- 
sion, however, might well be regarded as sound, on the 
ground that in the Cape the Crown had no power of legisla- 
tion, and the authority of an external bishop in the Cape over 
a bishop in Natal could thus not legally be constituted, as it 
could only legally be constituted if there was in both cases 
a power of legislation by Order in Council. The validity of 
the judgement, however, in regard to Colonies with represen- 
tative institutions, is of course unquestionable, and it deter- 
mined once and for all the status of bishops in the Colonies. 

The question came up for further decision in the case of 
the Bishop of NaUil v. Gladstone f which was decided in 1866 
by Lord RomiUy, Master of the Rolls. In that case the 
bishop sued Mr. Gladstone, one of the trustees of the Colonial 
Bishoprics’ Fund, for arrears of his salary, and it was decided 
by the Master of the Rolls that he was entitled to his salary. 
This judgement of the Master of the Rolls is of great impor- 
tance, because it laid down a clear distinction between two 
forms which might be adopted by the Church of England in 
the Colonies. In the one case the members might remain 
members of the Church of England and be bound among 
themselves by agreement by the constitution of that Church ; 
if then any disputes as to rights arose amongst such persons 
they would fall to be determined by the civil Courts (for 
there was no such thmg as an Ecclesiastical Court in the 
Colonies) according to the law of the Church of England as 
declared by the English Courts from time to time. Their 
bishops would be consecrated by the bishops of the Church 
of England in accordance with the rules for the consecration 
of bishops. On the other hand, it was possible for a Church 
to be set up which was in full communion with the Church of 
England, but which nevertheless by agreement or by Act 
of the Colonial Legislature would have a completely separate 
constitution, and that constitution would be a matter to be 

’ S Eq. 1. The decision is not wholly compatible with that of the 
Privy Council, and so far is of inferior value. 
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decided by the Courts according to the agreement, or 
according to the legislative enactment. 

It is the more important that the real status and condition 
of the Colonial Churches should be constantly present to the 
mind, because, as it appears to me, erroneous notions prevail 
to a great extent on this subject. Some persons seem to 
imagine that they were founded and endowed in order that 
the association in each Colony should form a separate and 
independent Church. So far has this been carried that it 
seems to be supposed that, if the members of sucli Colonial 
Church, or a majority of them, should so think fit. they might, 
if dissatisfied with the person wliom the Crown has appointed 
to be their bishop, withdraw from his superintendence and 
elect a bishop for themselves. 

That any number of persons, if they so pleased, might, 
though holding the doctrines of the Cliurcli of England, reject, 
either wholly or in part, the discipline and government of the 
Church, though they preserved still the creed, faith, and 
doctrines of the Church of England, is unc|uestionable. Such 
an association might elect their own bishop ; they might 
divide the district in v'hicli they reside into sees, and elect 
a bishop for each ; they might parcel the district out into 
parishes and appoint a minister to officiate in each parish ; 
all this they might do, and all this would be perfectly legal, 
and all this would be binding on the members of the associa- 
tion who assented to it — as it is now in the Episcopal Church 
in Scotland, which is not, and by the Act of Union is pro- 
hibited from being, a part of the Church of England, and in 
which the Crown is prohibited from appointing or nominating 
any bishop. If dissensions arose amongst the members of 
such a Church, they must have recourse to the civil tribunals ; 
but when they did so the question would be tried by their 
own rules and ordinances, which woidd have to be proved 
by evidence in the usual manner. But this association would 
not be a branch of the Church of England, although it might 
call itself in union and full communion with it.^ By the law 

^ Judged by this standcird, liie Australian churches would already have 
ceased to be parts of the Ctiureh of England, and the judgement is incon- 
sistent here with Mtrruwjfi v. WilUaim, 7 App. Cas 484,wliich recognizes 
that these differences in the election of bishops or the constitution of new 
ecclesiastical tribunals in the Church of the Province of South Africa (see 
C. 979, pp. 36, 37) would not sever connexion with the Church of Eng- 
land, since these differences were unavoidable, but severance was effected 
by the rule (Arl:. I (3)) that the Church did not follow in matters of doc- 
trine the decisions of the English Courts. 
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of the Church of England, the Sovereign is the head of the 
Church ; and in substance (for the conge d'elire is nothing 
more than a form) no bishop can be lawfully nominated 
except by the Sovereign, nor, as I apprehend, could any 
person be legally consecrated a bishop of such Church unless 
by the command of the Sovereign. If the members of the 
Inns of Court were to present one of their preachers to the 
Archbishop of Canterbury, saying that they had elected him 
Bishop of the Iims of Court, and prayed that he might be 
consecrated, although the most reverend prelate might feel 
disposed to accede to such prayer, I apprehend that he could 
not lawfully do so, and that upon application a prohibition 
would issue from the Court of Queen’s Bench to prevent such 
a consecration. So, in like manner, the members of the 
Church in Natal might elect a divine and call him Bishop of 
Natal, or invest him with any other title ; but even if the 
Archbishop of Canterbury could be induced to consecrate 
such a person in due form, he would, I apprehend, have no 
legal authority to exercise any of those functions which 
belong exclusively to a bishop of the Church of England. 
What his peculiar status in the Catholic Church of Christ 
might be, I do not profess to state ; but I apprehend that he 
would not be a bishop of the Church of England, and that, 
when the validity of his ordinations and consecrations came 
to be contested in a Court of law, they would not appear to 
have made the persons ordained priests or deacons of the 
Church of England, nor would the places consecrated by him 
belong to that Church. 

He pointed out that the view w^hich he took was in accor- 
dance with the legislation on the subject in England with 
regard to the consecration of bishops in countries not within 
the dominions of the Crown, or for service in the Colonies, 
quoting the Acts of 1786, 1819, 1840, 1852, and 1853. The 
members of the Church in South Africa might make an 
agreement for an ecclesiastical tribunal to try ecclesiastical 
matters between themselves, and might agree that the 
decisions of such a tribunal should be final whatever their 
nature or effect. This civil tribunal would enforce the 
decisions against all persons who had agreed to be members 
of such an association without questioning the propriety of 
their decision, but such an association would be distinct from, 
and form no part of, the Church of England, whether it did 
or did not caU itself in union and full communion with the 
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Church of England. It would strictly and properly be an 
Episcopal Church not of, but in, South Africa, as it is the 
Episcopal Church in Scotland but not of Scotland. He 
strongly recommended that for the sake of uniformity the 
Church of England should have branches in the Colonies 
instead of their being separate and independent Churches. 
It was a mistake to think that the Bishop of C!ape Town had 
been held to have no effective ecclesiastical jurisdiction. As 
a matter of fact, the decision was that he had jurisdiction, 
but he must administer it in accordance with the doctrines 
and discipline of the (Jhurch of Eiigland, and in a manner in 
accordance with the principles of justice, and that whether 
or not it were so administered was a question tliat was to ])e 
decided bj- the civil C^ourts of the Colonies. 

He accordingly held that the Bishop of Natal* was suffi- 
ciently a bishop of tlie C^hurch of England as to ])e entitled 
to receive the emoluments of his office. He added, however, 
that if the bishop had failed to carry out his duties he might 
have been refused his salary. 

There was some real inconsistency between this case and 
that of in re The Lord Bishop of Natal, but in mentioning 
the case in ex parte J enkins^ the matter was disposed of. wlien 
in the case of the Bishop of Newfoundland a question arose 
with regard to his authority in the Bermudas, by tlie fact 
that such authority was conclusively authorized by various 
( blonial Acts. In Merrivtan v. W illiarns,- however, the rules 
of connexionbetwecnthechurchcsweremorc precisely defined. 

The Law Officers of the Crown in April 1869 were asked 
to advise what steps could be taken to try the bishop, assum- 
ing that he was guilty of an ecclesiastical offence.'^ They 
mentioned in their opinion that the Cblonial decision in the 
Bishop of Natal v. Green had shown that there had been 
some misapprehension in the view of the Privy Ctouneil as 
to the status of the Colony,^ and it might be that the letters 

^ 2 P. C. 258. Ct. 3 P. C. 1, at. p. 13. 

“ Above, p. 1433. n. 1. Forsyth, op. cit., pp. 00, Gl. 

* This was probably the case. The Colonial Court (1868 N. L. R. 138, 
Pliillips J. diss.) accepted the vie^T that thelelters patent were valid and did 
confer jurisdiction, when ^Ir. Green sought to ignore his bishop on the faitli 
of the earlier decisions. 
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patent granted were really valid, which no doubt was the 
case. The Archbishop of Canterbury had no jurisdiction, in 
their opinion, to inquire into the doctrines of the bishop, and 
the Crovn had no power to appoint commissioners, or the 
Privy Council to hear the action, for though the Crown was 
supreme over all causes ecclesiastical, it was so in no other 
sense and to no greater extent than in causes temporal, that 
is, by law and by means of the established Courts. The High 
Commission Court was illegal, and to refer the matter to the 
Privy Council under the Act of 1832 would be to re-establish 
the High Commission Court. A scire facias to revoke the 
letters patent would only apply to an improvident grant, 
and very possibly the letters patent were valid. There was, 
therefore, no Court which they considered capable of deciding 
the question of his holding or not holding heretical opinions. 

It is clear, however, from the remarks of the Master of the 
Rolls in the case of the Bishop of Natal v. Gladstone that 
the matter could have been settled by the trustees refusing to 
pay the bishop on the ground of his heretical opinions, when 
the matter would have been decided by the Court of Chancery 
and, on appeal, by the House of Lords. 

The decision of these cases once and for all made clear the 
position of Churches in the Colonies. It is still possible for 
a bishop to be consecrated by an archbishop of the English 
Church vith the permission of the Crown for service in some 
place either in or without His Majesty’s dominions,^ but 
such consecration carries with it no grant of jurisdiction.'^ 
The members of the Church of England in the place in 
question would be assumed to assent to the doctrines of the 
Church of England, and questions of civil right, depending 
on questions of doctrine would be decided by the principles 
of the Church of England. Such bishops are from time to 
time consecrated for service in the Crown Colonies and 
^ Cf. Anson, Law and Custom of the Constitution. II. ii, 247-9. 

Nor is any special diocese assigned ; this was asked for by the Bishop 
of Sydney in 1872, but Lord Kimberley declined to change the practice ; 
see New Zealand Pari. Pap., 1872, A. 1 a, p. 31. Cf. Hansard, ser. 3, 
elxxxvii, 25G, 762 ; Adderley, Colonial Policy, pp. 395 seq. ; Pari. Pap., 
H. C. 259 n, p. 50. Tlie title Lord Bishop is now incorrect, Pari. Pap., 
C. 3184, p. 7 : Right Rev. is used officially. 
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abroad. They are members of the Church of England proper, 
and the Church is a real branch of the Church of England. 

On the other hand, there exist large numbers of bishops in 
the Colonies who are members of Churches more or less 
closely allied to and in communion with the Church of 
England in the United Kingdom, but whose Churches are 
quite autonomous bodies in no way subject to the control of 
the Church of England,^ and civil questions regarding which 
are decided not on the basis of the law of the Church of 
England, but on the basis of the contract or legislative 
enactment establishing the constitution of the Church in 
question. 

The number of cases which deal with the various Colonial 
Churches is very great.^ One of the most recent and in- 
teresting is the case of Macqueen v. Frackelton,^ which 
was decided in the High Court of the Commonwealth of 
Australia in 1909. In that case a minister of the Pres- 
byterian Church of Queensland had been guilty, in the 
opinion of the Presbytery of Brisbane, of unsatisfactory 
conduct. The Presbytery recommended to the General 
Assembly, which was the Supreme Court of the Church in 
Queensland, that that body should dissolve the tie between 
the plaintiff and his congregation. The plaintiff and other 
members of the Presbyi;ery dissented and gave notice of 
appeal to the General Assembly. He also brought an action 
against all the members of the Presbytery, except himself, 
to restrain any proceeding upon the resolution as being 
contrary to the rules prescribed by the constitution of the 

^ This was enunciated clearly in 1873 by the Bishop of Wellington, New 
Zealand, at the opening of Ins diocesan synod ; see Onardian, August 1 1 , 1875, 
p. 1025. Cf. also Philiimore, Ecclesiastical Law^ IT. x. chap. 3. The con- 
stitution of the New Zealand Church was in part drafted by Sir G. Grey ; 
see Collier, Sir George Grey, p. 88 ; Rusden, ii. 456, 

“ Cf. Johnston v. Jlinisters and Trustees of St. Andrew^ s Church, Montreal, 
3 App. Cas. 159 ; Alexandre v. Brassard, [1895] A. C. 301 ; Polushie v. 
ZacMynski, 37 S. C. R. 177 ; [1908] A. C. 65 ; Deeks v, Davidson, 26 Gr. 488; 
Brown v. Cure etc., de Montreal, G P. C. 157 ; Murray v. Burgers, 1 P. C. 
362. 

® (190i») 8 C’. L. R. 673. Tovey v. Houison, 7 C. L. R. 393, at p. 406. 

1279*3 Z 
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Presbyterian Church. The General Assembly, hearing of 
this, and on his admission that the writ had been issued, 
resolved to suspend him, which, under the constitution of the 
Church, involved the dissolution of the pastoral tie and 
the loss of his emoluments. The plaintiff then brought an 
action against the General Assembly and the Presbytery 
jointly for a declaration that the sentence passed was illegal 
and void, and for a mandamus to restore him to office. It 
was held in the second action by the Supreme Court of 
Queensland, and on appeal by the High Court of Australia, 
on the construction of the terms of the consensual compact 
existing between the members of the Church in Queensland, 
that the respondent had submitted himself to the control 
of the Presbytery and the General Assembly only in matters 
within their jurisdiction under the compact, and that the 
General Assembly had acted in breach of the comimct in 
summarily suspending the plaintiff from office and thus 
depriving him of emoluments to which he was entitled, and 
that therefore the suspension was illegal and void. It was 
held also by the majority of the Court (Griffith C.J. and 
O’Connor J.) that the issue of the writ in the first action was 
not a violation of the plaintiff’s vow of submission to the 
jurisdiction of the Courts of the Church. The order of the 
Supreme Court of Queensland ^ had directed that the plaintiff 
should be at liberty to apply for such relief by way of 
mandamus, injunction, or otherwise as he might be advised, 
and their order was altered by the omission of the word 
mandamus, as suggesting an order in the nature of an order 
for specific performance of an agreement for the establish- 
ment of personal relations between parties. 

The first action brought by the plaintiff to restrain any 
proceeding upon the resolution was successful before the 
Chief Justice of the Supreme Court of Queensland, but the 
decision was reversed by the full Court, and leave to appeal 

^ 1909 St. R. (Qd.) 89. In the first action judgement was given by 
Cooper C.J. for the plaintiff, but that judgement was reversed by the full 
Supreme Court, and its decision was upheld by the High Court on the ground 
that up to the issue of the writ there had been no legal vTong to the plaintiff. 
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was refused by the High Court on the ground that uj) to the 
issue of the atR in that action no civil right of the plaintiff 
had been infringed. 

It was clearly laid down by all the judges that the Presby- 
terian Church, like any other rehgious body in Australia, 
was in the eyes of the law a voluntary association, the mutual 
relations and obligations of the members of which were 
regulated by the terms of an agreement to which they were 
parties, and which had been adopted partly in 1863, when 
several Presbyterian congregations formed themselves to- 
gether as an ecclesiastical body under the name of the 
Presbyterian Church of Queenslaiad, and partly in 1874, 
when a scheme for the general management of Church affairs 
was drawn up providing for the administration of the Church 
on the general principles of the Presbyterian Churclies in all 
parts of the world. 

An Act of Queensland was passed in 1900 under which it 
was contended by the appellants that the Courts set up by 
the agreements were independent judicial institutions of the 
State, whose proceedings could not be called in question in 
the Supreme Court. That view was rejected out and out 
by the full Court of Queensland, and the High Court repeated 
the condemnation, saying it was for the Court and not for 
the parties to determine the interpretation of the contract. 
The majority of the Court also held that the plaintiff could 
not lose his right to bring a case. It was always in the 
power of a Court of Law to interpret and give effect to a 
compact when any civil right depended upon its terms. It 
could not be held that the minister of the Presbyterian 
Church was to be in the position of members of the Roman , 
Catholic Church, and to surrender all his future prospects 
and living into the hands of an infallible General Assembly. 
The Chief Justice thought also that the Oardross case was 
authority for holding that the issue of a writ in such a case 
was not a breach of the ordination vow. 

O’Connor J. shared the same opinion. He admitted, how- 
ever, that a voluntary association might bind its members 

* McMiUan v. The Free Church of Scotland, 22 D. 290. Cf. 23 D. 1314, 

Z2 
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by a stipulation that the interpretation of the terms of 
association should be exclusively in the hands of a judicial 
body empowered to decide without question the limits of 
its own jurisdiction, and that the penalty of questioning 
the decisions of that tribunal should be expulsion from the 
association or a temporary loss of its benefits, but there was 
no such self-surrender or abrogation of rights in the contract 
in question, and the whole contract abounded in provisions 
for securing to members the preservation of rights and a fair 
trial of accusations. Moreover, the Gardross case was an 
authority in favour of the view which he took. Isaacs J.^ 
also rejected any universal claim for exclusive jurisdiction 
in the Church Courts. He said : 

But these tribunals, though conveniently enough styled 
‘ Courts are not Courts in the legal sense. They have no 
jurisdiction properly so termed. The law invests them with 
no coercive power, with no authority to issue process, or to 
declare, determine, or enforce rights, and they are strictly 
dependent for such so-called jurisdiction as they possess 
upon the consent of the parties who are subject to it. In 
this respect the Act of 1900 makes no difference. That Act 
merely gives legal effect to an agreement for federal union, 
and bestows no changed character on the tribunals then 
already existing in the several states beyond subordinating 
them to the final decision and paramount authority of the 
Federal Assembly. All powers exercisable by the associa- 
tion, legislative, judicial, or administrative, if intended to 
bind its own members, must spring from their consent, and 
do not arise from the authority of the general law. 

He concluded from the decision in Long's ^ case, and from 
the principle laid down there by Lord Kingsdown, that if 
a man made a voluntary submission he could not complain 
of the results of this submission. He thought that this 
was brought out by the authority of the Scottish judges in 
the Gardross ^ case, but of course subject to the constitution 
which he accepted not containing some provision contrary 
to law, for such a provision could not be enforced. But 
that position was quite distinguishable from a provision 

^ 8 C. L. R. 673, at pp. 704 seq. 1 Moo. P. C. (N. S.) 41] . 

® 22 D., at pp. 314, 315. 
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that rights were to be dependent upon or to be measurable 
or determinable by the opinion of a designated organ of 
the general body, conveniently called a domestic tribunal. 
There was no principle which rendered illegal a provision, 
not that a person should not appeal to the Courts of the 
land, but that if he did so appeal he should cease to be 
a member of the body which he had joined. 

Thus the English Church in the Colonies is a voluntary 
association and has no coercive power. The rights of its 
members depend upon the constitution of the Church, which 
by becoming members they accept, and they will be inter- 
preted according to the ordinary principles of law by the 
Courts of the Dominions.^ 

§ 2, The Position of Colonial Clergy 

The position of Colonial clergy in England, which was very 
obscure when the legal decisions established the distinction 
between the Church of England, in the true sense of the 
word, and the Churches in the Colonies which were not 
really parts of the Church of England, though it might be 
in communion with it, has been cleared up by the express 
provisions of the Colonial Clergy Act of 1874.'^ That Act 
lays down definitely on what conditions Colonial clergymen 
can officiate in English churches and hold preferment, and as 
regards them the matter is regulated by statute and will not 
present substantial difficulties in future. It should be noted, 
however, that the anticipations of the Master of the Rolls 
in the case of the Bishop of Natal v. Gladstone have not 

^ Of. Gladstone, v. Armstrong and another, [1908] V. L. R. 454; Attorney- 
General v. Williams, 7 S. R. (N. S. W.) 826 ; Danstaih v. Houison, 1 S. JR. 
(NT. S. W.) (Eq.) 212 ; FieUing v. Houison, 7 C. L. R. 393 ; 7 S. R. 677 ; 
Lindley v. Jones, 16 C. T. R. 695; Public Trtisfee v. Commissioner of 
Stamps, 26 N. Z. L. R. 773. Cf. 26 & 27 Viet. c. 121. 

® 37 & 38 Viet. c. 77. The matter was discussed in 1867 ; see Hansard^ 
ser. 3, clxxxvii. 256, 762. It was introduced by Lord Blachford in 
1873 {Hansard, eexvi. 484), and then was intended also to settle the position 
of episcopal property, which it purported to vest in the future elective 
bishops. But in 1874 that was left for tlie local legislatures ; see Hansard, 
ccxviii. 1804 ; Pari. Pap., C. 979. 
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been in the slightest degree fulfilled. He was then of opinion 
that the future would see the development of the Church of 
England by branches which were real branches of the English 
Church governed by the principles and rites of the English 
Church. This has not been the case. The natural and local 
desire for autonomy in civil matters has extended to religious 
questions, and throughout the Dominions the Churches which 
have been established have made themselves independent 
Churches in union and communion with the English Church, 
but in no sense portions of that Church. They are autono- 
mous communities, and their government differs considerably 
from the Church of England proper. Unquestionably this 
has all been for the good, inasmuch as the local freedom of 
the Church has stimulated its exertions and prevented it 
acquiring the unpopularity which would certainly have been 
the fate of bodies controlled from home. Moreover, it has 
been the definite policy of the Archbishops of Canterbury 
to encourage full local autonomy. This is shown by their 
attitude towards those in Natal who desired to maintain 
the position adopted by Bishop Colenso, and to preserve in 
Natal a Church which should be a true branch of the English 
Church and not a branch of the English Church in South 
Africa, a Church in communion and union with the English 
Church, but not a branch of the English Church proper. 
Petition after petition has failed to induce the archbishops 
to consecrate a bishop of the English Church to minister in 
Natal, with the result that the Church must die out for 
lack of ordained clergymen to maintain its ministriitions.^ 

The provisions of the Colonial Clergy Act of 1874 are briefly 

^ Pari. Pap., C. 5489, 1888. There was no proper successor to the Bishop 
in Natal, and the property of the see was vested in curators. A Bishop of 
Natal exists, but he is subject to the South African Church ; he was conse- 
crated in 1803 under a royal mandate by the Archbishop of Canterbury. 
There has been much litigation ; see e. g. Board of Curators of Church of 
England v. Durban Corporation and H. E. Colenso, (1900) 21 N. L. R. 22 ; 
Moses Sibisi v. Curators of Church of England, ibid., 90, See also Dilke, 
Problems of Greater Britain, ii. 418 seq. Act No. 9 of 1910 decides the 
ownership of the properties, but it maintains in part the distinction of the 
Churches (sec. 3, c and d). 
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as follows : No person ordained priest or deacon by any 
bishop other than a bishop of the Church of England or the 
Church of Ireland, shall officiate as a priest or deacon in any 
church or chapel in England without written permission 
from the archbishop of the province in which he proposes 
to officiate, and without making a declaration set out in 
the Act. JSTor can such a person be admitted or instituted 
to any benefice or other ecclesiastical preferment in England, 
or act as curate therein, without the previous consent in 
writing of the bishop of the diocese. The archbishop, 
however, may issue a licence to any person who is holding 
preferment or acting as curate who has the written consent 
of the bishop of the diocese, and on receipt of the licence 
the person in question shall be in the same position as if he 
had been ordained by a bishop of a diocese in England, 
but no such licence can be issued until the person in ques- 
tion has held ecclesiastical preferment or acted as curate 
for a period exceeding in all two years. Acts contrary to 
this Act are penalized, and all appointments, admissions, 
institutions, or inductions to preferment and appointments 
to act as curate contrary to the Act are declared to be null 
and void. The persons who are ordained under the Act of 
1852 are exempted from the provisions of the Act of 1874. 
The Act of 1852 referred to bishops of the bishoprics in India 
and persons ordained by them, and to persons ordained by 
any bishop who by virtue of letters patent should have 
exercised the office of bishop in India or in any of Her 
Majesty’s Colonies or foreign possessions. By the Act of 
1874, the bishop need not be one appointed by letters 
patent but he must be a bishop in communion with 
the Church of England, and the ordination must be sub- 
ject to the same provisions as to the title and oaths of the 
persons to be ordained as if it had been performed by the 
bishop of the diocese. Moreover, the Act of 1852 applies only 
to persons so ordained at the request of the bishop of an 
English diocese, and is therefore of no importance. 

Bishops of these independent Churches can be consecrated 
by other Colonial bishops without special form and without 
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any interference of the Crown, which has no direct con- 
cern with non-established Churches, but if consecrated in 
England the consent of the Crown is requisite, and this 
applies also to those bishops who are consecrated for service 
in the Crown Colonies and Protectorates. In such cases 
it would still be possible, by the legislative power of the 
Cro\vn, to provide bishops with coercive jurisdiction, but 
the principle has been steadily observed that bishops should 
not be given coercive jurisdiction even where ^ the Crown 
has power to confer it. 

It was under consideration after 1791, when the King was 
empowered to make the Upper Houses in the Canadas 
hereditary and to annex titles of honour to seats in it, and 
the Law Officers of the Crown were asked, whether the 
Bishop of'Nova Scotia could not be given a permanent seat 
in the Upper House, but the whole project fell through, and 
the Law Officers evidently thought that as far as the bishop 
was concerned the idea was not legally practicable. It used, 
however, to be the custom as a matter of course to give the 
bishop for the time being a seat in the Legislative Councils 
of Nova Scotia and New Brunswick, ^ and an Act of New 
Brunswick of 1852 which purported to deprive him of such 
a seat was disallowed as an interference with the royal 
prerogative.^ The bishops were all nominated on the 
nominee councils which preceded responsible government in 
the Australian Colonies, and their influence and authority was 
unquestionably very great. But their position was com- 
pletely changed on the introduction of responsible govern- 
ment, though for a long time thej?' retained, and to some 

^ It could be done in places falling under the British Bettlemavts Act, 1887 
(Gold Coast, Gambia, Sierra Leone, Southern Nigeria, Falkland Islands), 
in St. Helena (cf. 3 & 4 Will. IV. c. 85), in Ceylon, Fiji, Malta, Gibraltar, 
Hong Kong, Trinidad. St. Lucia, Mauritius, Seychelles, British Guiana (con- 
quered or ceded Colonies), in Jamaica (29 & 30 Vict. c 12), in Grenada 
and St. Vincent (39 & 40 Vict.c. 47 probably authorizes this) and the Straits 
(29 & 30 Vict. c. 115). It could not be done in the Leeward Islands or 
Bahamas, Bermuda, Barbados, British Honduras, or Turk’s Island. 

' He only once sat there, in 1825 ; see Hannay, Xeir Brmmvick, i, 407. 

** Pari Pap., H. C. 529, 1864, p. 35. 
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extent still do retain, precedence, which is a relic of the former 
connexion of the bishop and the State, although it has now 
been totally modified by the admission of Roman Catholic 
bishops to equality of precedence. The part played by the 
Roman Catholic Church in politics in Canada and in New- 
foundland has, however, always been most marked, and in 
Newfoundland especially the Roman Cathohc archbishop has 
had a degree of political power which is quite remarkable, 
and which under Sir Robert Bond’s Ministry appears to have 
caused it to be quite a natural thing that he should be 
approached by gentlemen who desired to be made members 
of the Executive Council.^ The most extraordinary fact, 
perhaps, is that this action should have been passed without 
serious comment in the press of the Colony. 

In Canada the action of the Roman Catholic* Church has 
predominated in Quebec,^ and its strength has seriously 
affected Dominion politics, for the attack on the liberties of 
Manitoba over the question of education was forced upon 
the Conservative Government by the belief that it was 
necessary to maintain the allegiance of the Catholic Church 
by securing their control of the religion of the French part 
of the population of Manitoba.^ The defeat of that Govern- 

^ Evening Telegram, January 24 and 25, 1908 ; Daily News, January 27 ; 
Evening Chronicle, January 24. 

® In Quebec the Church has the power to collect dues from Catholic 
members by the law, controls education, but is entirely autonomous as to 
appointment of bishops, &c. The Pope issues commands which are treated 
as laws, e. g. re mixed marriages. See Goldwin Smith, Canada, pp. 122 seq. ; 
Dilke, Problems of Greater Britain, i. 79 seq. ; Willison, Sir Wilfrid Laurier, 
i. 53 seq., 253 seq. ; ii. 40 seq. ; Canadian Annual Review, 1909, p. 408 ; 1910, 
p. 625 ; Galt, Church and State ; David, The Canadian Clergy ; Lindsay, 
Rome in Canada; Sellar, The Tragedy of Quebec ; 2 P. C. 157, at pp. 173. 
204 seq. ; Egerton, Canada, pp. 52-4, 70, 107, 108, 31 9-24. 

® The Catholic Church cast all its strength in the scales against Sir 
W. Laurier, and the clergy ordered their parishioners to vote against him. 
In 1877 an election was declared void because of clerical interference; 
Brassard et al. v. Langevin, 1 S. C. R. 145. For the Catholic Church in 
Canada, see 14 Geo. III. c. 83, s. 5 ; 31 Geo. III. c. 31, s. 35. The nominal 
supremacy of the Crown retained by the Act of 1774, though repeated in the 
earlier royal instructions (cf. Pari. Pap., H. C. 94, 1838, pp. 71, 72), is 
habitually violated. IMonastic institutions are recognized ; see Pari. Pap . , 
H, C. 385, 1877 ; o. 1828. 
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ment in 1896 has led to a more satisfactory relation between 
Church and State, and papal influence has been directed 
against interference in politics, but there are signs that 
difficulties may arise in the future, as the Church in Quebec 
is credited with no enthusiasm for the military and naval 
projects of the Dominion Government, and in 1910 the 
Drummond and x4rthabasca election was carried by them, 
and against Sir W. Laurier’s nominee. 

The extraordinary position occupied by Rome in Canada 
was seen in 1909 when the first Plenary Council was held 
there by command of the Pope, followed in 1910 by the 
Eucharistic Congress. The Governor-General was absent 
in the Hudson Bay territory, but the Administrator, Mr. 
Girouard, went out of liis way to welcome the Legate, and 
soldiers in "uniform met him, though in Parliament the 
Government spent its time in disavowing the official char- 
acter of these acts. The Legate himself, with good taste, 
proposed the royal health before that of the Pope.^ 

§ 3. Chijech Endowments^ 

In the Constitution Acts of the self-governing Colonies it 
was customary at first that sums should be reserved for 
religious purposes, in the same way as they were reserved 
for the civil Government. In the case of North America 
the position was altogether peculiar. By the Act of 1791 
(31 Geo. III. c. 31) it was intended to endow permanently 
the Church of England in Canada, and it was laid down by 
ss. 36-42 that the Governor might be authorized by His 
Majesty to make allotments of land within each province 
for the support and maintenance of Protestant clergy, so 
that whenever any grant of land was made in either province 
there should be a proportional appropriation of lands within 
the township or parish, or nearly adjacent to the township 

^ Cf. Canadian Annual Review, 1910, pp. 352, 358 ; on the question of 
healths, see Queensland Legislative CouncilJournals, 1876, p. 1031. 

“ Endowment is not establishment ; in the Grown Colonies, as a rule, there 
is no established Church, but the Churches are endowed ; see the return 
H. C. 306, 1910. The confusion of endowment and establishment in the 
discussions in the Commons (xviii. 1042) on June 29, 1910, is remarkable* 
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or parish in which the lands to be granted were situated. 
Such lands so allotted and appropriated were to be, as 
nearly as the circumstances and nature of the case admitted, 
of the like quality as the lands in respect of which they were 
allotted and appropriated, and they were to be, as nearly as 
could be estimated at the time of making the grant, equal in 
value to the seventh part of the land so granted.^ 

The Governor, with the advice of the Executive Council in 
either province, was authorized to constitute within each 
township or parish one or more parsonage or rectory, accord- 
ing to the establishment of the Church of England, and to 
endow by instrument under the Great Seal of the province 
each parsonage or rectory with the portion of the land 
appropriated for the maintenance of the Protestant clergy. 

To these parsonages His Majesty could authorize the 
Governor to present incumbents duly ordained according to 
the rites of the Church of England, and these incumbents 
were to have the same rights and privileges as the incumbent 
of a parsonage or rectory in England. In s. 40 of the Act 
there was a saving of the spiritual jurisdiction and authority 
accorded by the letters patent of 1787 to the Bishop of 
Nova Scotia. The provisions of the Act could be varied 
by the Legislative Council and Assembly of either province, 
but such Acts required to be laid before both Houses of 
Parliament for thirty days before the royal assent could be 
signified, and the assent would be refused if either House of 
Parliament asked His Majesty so to do. A limited power 
of sale was given in 1827 by 7 & 8 Geo. IV. c. 62. 

In the Union Act of 1840 (3 & 4 Viet. c. 35) it was pro- 
vided in s. 42 that the Bills to repeal the provisions of the 
Act of 1791 must be laid before Parliament for thirty days 
before assent. Another Act of the same year (3 & 4 Viet, 
c. 78) allowed the sale of all the reserves, the proceeds to be 
used in paying the stipends of existing clergy, and the rest 
being divided half among the English and Scottish Churches, 
and half among other Protestant denominations. 

^ Cf. Earl Grey, Colonial Policy,!, 253; Sir John Macdonald,!. , 

75seq Any appearance of cslahlishment vanished by 18 Viet. c. 2, s. 3. 
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The reservation of these lands was a source of the 
greatest possible troubled Fifty-seven rectories were created 
in 1836 by the Lieutenant-Governor of Upper Canada, Sir 
John Colborne. and his right of doing so was established in 
a ease decided on August 25, 1852, and reported in full in 
vols. V and vi of Grant’s Chancery Reports. Difficulties arose 
in carrying out the provisions ; it was contended by other 
Protestant denominations that it was not proper that the 
English Church alone should profit by the arrangements, and 
it was admitted by all the judges when consulted in 1840 
that the term " Protestant clergy ’ would at any rate cover 
the case of the Church of Scotland, which was an established 
Church equally with the Church of England. Finally, in 

1853 an Imperial Act was passed to authorize the Legisla- 
tures of the* provinces of Canada to make provision con- 
cerning the Clergy Reserves in the provinces and the proceeds 
thereof. Under the authority of this statute and of the 
terms of the Union Act, Clergy Reserves were secularized in 

1854 by an Act of the Canadian Parliament (18 Viet. c. 2). 
The right of the Governor to endow rectories under the 
authority of the Act of 1791 was taken away by an Act of the 
Canadian Parliament in 1851 (14 & 15 Viet. c. 175), entitled 
' An Act respecting Rectories.’ This Act expressly left the 
legality of existing endowments to be settled by the Courts 
of Law, and their legality was declared by the Court of 
Chancery in 1 852. Thus ended the difficulties of the question 
as to Church reserves in the Dominion.^ 

In the case of the Maritime Provinces there was no trouble 
with regard to religious endowments, and though an Act 
passed by New Brunswick in 1852 to remove the bishop from 
the Legislative Council was refused the assent of the Crown 
on the ground that it was an interference with the royal 
prerogative of appointing members to the Legislative Council, 

^ See Hincks, Religious Endouments in Canada (London, 1869) ; 
Walrond, Letters and Journals of Lord Elgin, pp. 134-44 ; Houston, 
Constitutional Documents of Canada, pp. 147, 184. 

® It should bo noted that nothing was done to touch the Catholic priests’ 
rights under the Act of 1774, s. 5 ; MacMullen, Tlistory of Canada, p. 528. 
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the ground of the refusal was not any special desire to en- 
force contributions for religious purposes.^ 

In the case of the Australian Colonies,^ reservations for 
religious purposes were included in the Constitution Acts of 
New South Wales of 1855, Victoria of 1855, and Tasmania 
of 1854, but no such provision was included in the Constitu- 
tion of South Australia of 1856, where there had always been 
strong opposition to the English Church ; nor in the case of 
Western Australia, when in due course in 1890 it was consti- 
tuted. In the case of Queensland the Act of 1867 in Schedule 
A provided £1,000 for pubhc worship. But in all cases it 
was laid down that the appropriation for public worship was 
not a matter in which the Imperial Government desired to 
insist upon their own views, and it was open for the 
Parliaments of the Colonies to repeal the amount reserved 
in the Schedules, or to alter them as they thought fit, 
and the amount was distributed among the several de- 
nominations by the action of the Government according to 
the principles of concurrent proportionate endowment. In 
1862 (No. 19) after a struggle with the Upper House the 
grant was revoked in New South Wales, with, a saving of 
existing rights. 

In the case of Tasmania a Bill of 1859 for this purpose 
was disallowed, but later on, in 1868, when the Act was 
re-enacted, it received sanction.^ Similarly an Act (No. 3) 
of 1860 ended it in Queensland. 

In the case of Victoria the Upper House for many years 
prevented the repeal of the appropriation for religious 
services under the Constitution, but eventually in 1871 
(No. 391) it also assented to the change being made. 

In the case of New Zealand no appropriation for religion 
was included in the Constitution Act, nor was such appro- 
priation made in Newfoundland. 

From the returns rendered in 1910 in response to an 

^ ParL Pap,, H. C. 529, 1864, p. 35. 

® Cf. Earl Grey, Colonial Policy, ii. 335 seq. 

® See 32 Viet. No. 30. It gave a capital sum to each of the religious 
denominations which had participated in the grant of £15,000 a year. 
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address from the House of Commons,^ it appears that there 
are no grants in respect of religious ser\’iccs in the Colony 
of Ne'v^ioundland, nor is any money paid out of public funds 
for the maintenance of such services, or for the building or 
I'epair of places of worship. 

In the Commonwealth of Australia a few small payments 
are still made in New South Wales to clergymen under 
Schedule C of the Constitution, but further grants were 
abolished in 1862. 

There is no public assistance given to religion in Victoria 
other than payments to visiting chaplains to hospitals for 
the insane, and visiting chaplains to the various prisons. 

There is no expenditure on religious services in Queensland 
or in South Australia. The ordj expenditure is incurred in 
providing religious services in the Adelaide jail and the 
labour prisons at Yatala. 

In Western Australia the only provision is for services in 
the lunatic asylum and in jails. 

In Tasmania, the last Colonial chaplain died on April 25, 
1902, from which date ceased the contributions made to 
the Church of Rome, the Wesleyan Church, and the Free 
Church of Scotland. After December 31, 1902, the payments 
which had been made to the Church of England — £100 a year 
— and to the Church of Rome — £70 a year — ^for the purposes 
of supplying chaplains for the prisoners and insane, ceased. 

In New Zealand the only expenditure is a sum of under £50 
a year for the carriage hire, &c., of ministers of religion 
conducting services at mental hospitals. 

In the Cape of Good Hope, prior to 1895, the sum of 
£16,060 was annually reserved by the Schedule to the Consti- 
tution Ordinance of 1852, for the services of religious w^orship. 
The Act No. 5 of 1875,® which took effect on June 30 of that 
year, repealed the Schedule, and while securing the con- 
tinuance of the salaries of the then incumbents until death 
or resignation, provided that should any minister die or 
resign within five years from the taking effect of the Act, 
' Pari Pap,, H. C. 337, 1910. 

^ See Wilmot, South Africa, i. 34:2 seq. 
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his successor should only receive salary till the expiration 
of the said five years. But a minister in receipt of a salary 
at the taldng effect of the Act, who at any time resigned his 
post in order to accept a vacancy where the previous incum- 
bent was also in receipt of such salary, was to receive until 
death or resignation the same salary from public funds as his 
predecessor in the vacancy. In 1910 four members of the 
Church of England, and four members of the Dutch Eeformed 
Church were still receiving allowances in accordance with 
that Act. Nothing was paid in Natal. 

In the Orange River Colony in 1909-10 a sum of £8,380 
was spent on religious services, divided between the Dutch 
Reformed Church, the Church of England, the Reformed 
Church, the Wesleyan Church, the Presbyterian Church, the 
Lutheran Church, the Roman Catholic Church, the Hebrew 
Congregation, and the Baptist Church. 

In the Transvaal the expenditure on religious services has 
been in connexion with hospitals, lunatic and leper asylums, 
convict and other prisons, with £20,000 to repair the ravages 
of the war. 

In Canada payments were made only in respect of prison 
and asylum services by the Dominion Government, and by 
the Provincial Governments of Ontario, New Brunswick, 
Manitoba, and British Columbia. But it must be remembered 
that the Catholic Church in Quebec still enjoys all the 
privileges conferred on it by the Quebec Act of 1774,^ and 
that an ultramontane Legislature in 1888^ made good to the 
Jesuits the property of which they were deprived in 1763. 
The Act was much opposed in Canada, outside Quebec, but 
the Dominion Government no doubt rightly declined to inter- 
fere with a very marked exercise of provincial autonomy. 

It may be added that in New Zealand education is now 
purely secular, that in New South Wales, Western Australia, 
and Tasmania there is no denominational teaching, but 
Christian doctrines are taught, and clergymen are permitted 

^ See Quebec Eevised Statutes, 1909, Tit. ix. 

® See Provincial Legislation^ 1867-95, pp. 407 seq., for the petitions 
against the Act, and cf. Willison, Sir Wilfrid Lf^nrier, i. 258 scq. 
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entry at fixed times to teach denominational tenets to 
those desiring v'^uch teaching. In South Australia and 
Victoria religion is now excluded ; an attempt was made in 
1896 in South Australia to secure its reintroduction by a 
referendum, but the result was in favour of no change.^ 
In Victoria an executive referendum was taken in 1904 and 
failed, and an attempt by the Upper House to secure a 
referendum by amending in 1910 an Education Bill failed 
owing to the solid resistance of the Lower House, but it was 
admitted that the Ministry w'as divided on the matter. In 
Queensland after a referendum in 1910, religious education 
was restored by Act No. 5 of 1910. In Newfoundland 
education is purely denominational, Government grants 
being given to denominational schools. In Canada separate 
schools exist in Ontario and Quebec, a modified system 
prevails in Manitoba, and also under the Constitution Acts 
of 1905 in Alberta and Saskatchewan.*^ In New Brunswick 
a good deal of latitude is now allowed.^ In South Africa the 
public schools are undenominational.^ 

^ See Commonwealth Year Book, ii. 880 seq. ; New South Wales Act, 
No, 23 of 1880; Western Australia Act, 57 Viet. No. 16 ; Tasmania Act, 
49 Viet. No. 15 ; Parkes, Fifty Tears of Amtralian History, ii. 1 soq. 

® The system is laid down in cc. 29 and 30 of North-lVestern Territories 
Ordinances of 1901. See also Part IV, chap. j. On the bilingual question 
in Ontario see Canadian Annual Review, 1910, pp. 419-24 ; on education, 
Hodgins, Historical Educational Papers and Doemnents, ii. 95 ‘•eq. 

® See Hannay, New Brunswick, n. 203-317, 362-5. 

* Cf. The Government of South Africa, i. 177 seq. ; Cape Act, No. 35 of 
1905, s. 33 ; Natal Law, No. 15 of 1877, s. 19 ; Transvaal Act, No. 25 
of 1907, s. 34; Orange River Colony Act, No. 35 of 1908, s. 18; on 
bilingualism, see Pari Pap., S. 2, 1911. 





PART VIII IMPERIAL UNITY AND 
IMPERIAL CO-OPERATION 

CHAPTER I 

THE UNITY OF THE EaiPIRE 
§ 1. The Existing Unity 

The study of responsible government in the Dominions 
unquestionably leaves rather the impression of dispersion 
than of tmity ; it is, as we have seen, a long record of the 
giving up of claims to control, and the leaving to the Domi- 
nions the power to do as they will in their own affairs. If it 
has not yet resulted in the grant of a status as international 
states it is clear that it has gone far upon the way to do so. 
But this view would be partial and misleading, and the 
other side of the question becomes obvious when it is 
remembered that the people and the Crown are ultimately 
one people and one Crown. 

It is of course true that there is a certain tendency to adopt 
the theory that there is a special species of nationality in each 
Dominion ; that a man is a Canadian, an Australian, a New 
Zealander, a South African, and there is even some sanction of 
law for the use of such terms. For example, the immigration 
law of Canada of 1910 (c. 27) creates a new and strange entity, 
a Canadian citizen who is defined as a person who is domiciled 
in Canada, and who fulfils certain conditions laid down in 
the Act. If such a person leaves Canada he is entitled to 
return thither whatever happens ; he cannot be excluded 
because he may fall under the categories which otherwise 
are fatal to an immigrant’s chance of passing the tests on 
entrance.® There is no recognition of the idea of an Austra- 

’■ The use of the term Sovereign of the States and the Commonwealth 
in ] C. L. E. 91, at p. 109 ; 4 C. L. E. 1087, at pp. 1121, 1126, is corrected 
by 5 C. L. E. 737, at p. 740. 

* Cf. Turner L.J. in v. Boutledge, 1 Ch. App. 42, at pp. 46, 47. 

1279'3 a a 
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lian nationality by the High Court of Australia,^ but it does 
recognize that a person has a home of his own, and that such 
a person if he returns to that home is not an immigrant whose 
entry can be regulated by the Commonwealth under its 
general power to regulate immigration. There is also some 
recognition of it in the New Zealand immigration law which, 
as a rule, though not alwaj^-s, allows a domiciled New Zea- 
lander to return to the country after absence, and the immi- 
gration bill of the Union of 1911 also recognizes this principle. 
There are, of course, other manifestations of the doctrine : 
it was at one time held in the Canadian Courts ^ that Canada 
could punish bigamy committed outside Canada by a British 
subject resident there, and Lefroy ® makes out that this is 
consistent with the decision of the Privy Council in Macleod 
V. Attorney-General for New South Wales, by holding that 
the invalidity of the conviction in the latter case was due 
to the fact that the Act was held to be in too wide terms sl^ 
applying to any persons and not merely to British subjects 
domiciled in New South Wales. This interpretation of the 
statute, besides being very far from being supported by the 
language of the Court, is open to the fatal objection that if this 
were the view taken by the Court they would have dealt 
with the question of domicile in the case of Macleod which 
was discussed in the Court below. But in New Zealand 
the tendency clearly is for the Supreme Court to hold that a 
New Zealander is subject over all the world to the jurisdiction 
of New Zealand, and that thus New Zealand has a special 
and peculiar nationality of its own adherent to it.^ 

^ Cf. 4 C. L. R. 949, at p. 951 ; 7 C. L. R. 277, at p. 288. But contrast Mr. 
Pearce’s views mOommonwealth. Parliamentary Debates, 1910, pp. 4326 seq, 

® Beg. V. Brierhj^ 14 0. R. 525 ; 4 Cart. 665 ; in re Criminal Code, Bigamy 
Sections, 27 S. C. R. 461. ® Legislative Power in Canada, p. 329. 

^ [1801] A. C, 455. Lefroy’s view is supported by in re Criminal Code, 
Bigamy Sections, 27 S. 0. R. 461. 

® Cf. in re Aioard of Wellington Cooks and Stewards' Union, 26 N. Z. L. R. 
394. Jenk 3 nis, British Buis and Jurisdiction, p. 31, seems to hold this view, 
relying on a misunderstanding of 57 & 58 Viet. c. 60, s 265. The reference 
on p. 27, n. 3, to 9 Geo. IV. c. 31 as justifying the trial of bigamy committed 
outside a Colony in a Colony is a blunder. 
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On the other hand, the difficulties of this doctrine are very 
great internationally ; there can be but one nationality as 
long as the Empire remains united, and on what criterion 
could separate nationalities be devised within the Empire ? 
Is a New Zealander to be excluded from privileges offered by 
treaties to British subjects generally, and if so, what consti- 
tutes him a New Zealander ? There are various criteria 
possible ; it might be birth, or residence, or domicile ; it is 
impossible to say that any one is a satisfactory basis on 
which to go, and in many cases there would be great doubt 
as to which w^as the proper principle. Yet, if no principle 
were framed, the plan could not work, while if residence or 
domicile were adopted as the line of division, a man might 
be often changing his nationahty. It is indeed clear that 
allegiance to one Crown is the common bond, aiid that as 
nationalities there is no future for the conceptions of 
Canadian, Australian, &c., if these Dominions desire to form 
parts of the Empire. 

It is also clear that at the back of all the diversity of the 
Crown, which enables us to distinguish between the Crown 
in its various manifestations — so that the Crown in South 
Australia and the Crown in Victoria can engage in a dispute 
before the Courts as to the boundaries of the states in 
question, and the Crown in the states can be taxed in respect 
of its property by the Crown under the Commonwealth 
Parliament^ — there is a very real sense in which the Crown 
remains a single personality. In foreign affairs this unity 
is perfect ; no ' foreign Power dreams of approaching a 
Dominion Government to demand redress or to ask for 
reference to arbitration. It is of course always open for 
a foreign Power through its consular representatives to make 
friendly requests to a Dominion, as for example with regard 
to immigration matters, which w’^ere dealt with in part direct 
’ ^ The King v. Sutton^ 5 C. L. E, 789 ; Municipal Council of Sydney v. 

Commonwealth of A ustralia, 1 C. L. R. 208 ; The State of New South Wales 
V. The Commonwealth of Australia, 7 C. L. R. 179; and passim in C. L. E. 
The same principle has recently received emphatic ax3proval by the Privy 
Council in The Dominion of Canada v. The Province of Ontario, [1910] 
A. C. 637. 


Aa2 
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between the Commonwealth Government and the Japanese 
Consul-C4eneral in Australia, but, wdiere the matter becomes 
in any sense of the word a question of international right, 
the foreign Power has recourse to the Imperial Government. 
Thus, for instance, when the Vancouver riots in September 
1907 resulted in damage to Japanese and Chinese property, 
the formal request for redress was made not direct to the 
Dominion, but to the Imperial Government. So in 1905 
and the following years, when the Government of Newfound- 
land interfered vith rights claimed by the United States, 
the Government of that country addressed its representations 
to the Imperial Government ; ^ and the cases could be cited 
indefinitely. Nor is there any chance of this practice being 
modified as long as the Empire holds together ; the essence 
of an international sovereign state is that there should be 
a unity which is sovereign, and if the Dominions do not 
intend to become independent powers they must accept 
this unity as essential. Of course it would be absurd to 
imagine that the unity will always maintain the present 
shape ; if the Dominions commence to do more than bear 
the burden of their own defence, if they begin to bear part 
of the burden of the Empire as a whole, then they wiU desire 
to receive and vdll have accorded to them a share in the 
direction of the common international policy. In that way 
lies the future of the Empire as an empire ; any other way 
means the development of separate states, allied no doubt, 
but yet not united and not one. 

Moreover, there are every now and then cases which 
remind us that the artificial distinctions of the Crown in its 
several rights, which are familiar in the federal constitutions, 
are artificial and are due to the breaking up of the royal 
sovereignty which is an essential part of any federal Act. 
In the case of Williams v. Howarth ^ the unity of the Crown 

^ Pari. Pap,, Cd. 3262. Cf. Mackenzie in Canada Sees, Pap,, 1878, No, 70. 

® [1905] A. C. 551, overruling 2 S. R. (N. S. W.) 452. So in Sir B. 
O’Loghlen’s case (member for Clare in 1877-9) his seat was declared 
vacant in the latter year by a select committee of the House of Commons, 
owing to his acceptance of the Attorney-Generalship of Victoria, a post 
held to be under the Crown, though in the gift of the Governor ; Law Times, 
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came neatly out ; in that case the New South Wales Govern- 
ment were sued in a New South Wales Court on a contract 
to pay a soldier ten shillings a day for service in South Africa. 
The Imperial Government had paid him four shillings and 
sixpence a day, and the New South Wales Government 
claimed to set this amomit off against the total claim. The 
Privy Council held that this could be done, and they stated 
that in such a case there could be no difference asserted 
between the Crown in its several positions as the Crown in 
the United Kingdom, and the Crown in the State of New 
South Wales. Nor can it be held that this judgement is 
in any way inconsistent with the rule that Colonial claims 
against the Crown are not subjects in which here a petition 
of right will normally be allowed ; ^ it cannot safely be 
said that they will never be allowed ; but in any case the 
position is simply that a creditor should sue the Crown in 
the Courts of the Government which contracted the debt, 
and which is answerable for it. It is not at aU likely that 
the Crown could recover against a defendant who had 
paid the debt to a Colonial Government, any more than 
a plaintiff can recover when the debt has been paid by the 
Grown in some other capacity, and it does not seem that the 
fact of the claim being a military one could be held to make 
any difference.^ 


§ 2. Future Prospects 

In the period 1884-93, the question of Imperial federation 
was extremely prominent and was repeatedly debated.® 

February 11, 1905, p. 34, Cf. also Sloman t. GovernmaM of New Zealand, 
1 C. P. D. 563 ; in re Oriental Bank, 28 Ch. D. 643 ; in re Bateman's Trust, 
15 Eq. 355. 

^ Cf. Robertson, Proceedings hy and against the Crown, p. 340. The 
author is wi’ong in tliinking that a petition of right is not available against 
a Colonial Government in the Courts of the Colony ; see Clode, Petition of 
Right, In Dinizulu’s case the Attorney-General in England admitted that he 
had a legal right to the salary promised him from Natal funds. Cf. p. 145. 

^ Harrison Moore, Commonwealth of Australia,^ p. 89, seems to suggest 
that tliis is the differentia. 

® Cf. Ewart, Kingdom of Oamda^ pp. 159-68 ; Dilke, Problems of Greater 
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There was a vague but vudespread feeling that some form 
of closer unity was most desirable, indeed, almost essential, 
but, on the other hand, there was considerable opposition 
to the proposal, especially in Australia, and the Conference 
of 1887 was invited subject expressly to the exclusion 
demanded by New South Wales from its consideration of 
the question of Imperial federation. Though the Imperial 
Federation League was very successful so long as mere 
general propositions w^ere under consideration, it was found 
hopeless for the members to agree upon any scheme of a 
draft federal constitution, and in the result the league was 
dissolved, as it was found impracticable to adopt any positive 
policy, and it was becoming clear that a mere attitude of 
approval of the abstract principle of federation was open to 
serious comment, and exposed the holders of the doctrine to 
ridicule. As an alternative to federation Sir Julius VogeU 
suggested that there should be given to the Colonies a small 
representation in the Imperial Parhament, the members to 
be elected by the Dominions and not to be chosen merely by 
the Dominion Governments, but this suggestion did not prove 
acceptable. Nor can it be said that the idea of federation 
has made any substantial advance, or that it has become 
any more popular. In the case of Canada, the Federal 
Government does not appear to be anxious to abandon its 
position, nor is it likely that the Commonwealth Govern- 
ment would consent to surrendering any of its powers. Nor 
is the Union of South Africa, as far as it appears, more 
anxious to give up a portion of its autonomy, while no sign 
exists that the Imperial Parliament is willing to accept 
federation. 

The question then arises as to what the relations can be 
between the different parts of the Empire as those parts grow 
in strength relatively to the Mother Country. Mr. Ewart, 
Britain^ ii. 465 seq. ; Jebb, Colonial Nationalism, pp. 272 seq., Imperial 
Conference, ii. 94 seq. ; Holland, Imperium et Libertas, pp. 265 seq. 

^ See PaH, Fap., G. 4521. In 1911 Sir Joseph Ward developed while 
in Australia the doctrine that an Imperial Parliament should be created 
for Imperial purposes, leading other matters to local legislatures. Australia 
seemed still lukewarm, Cf. Mr. Harcourt, Canadian Gazette, Iviii. 227. 



1459 


CHAP. I] THE UNITY OE THE EJIPIRE 

in The Kingdom of Ca7iada and The Kingdom Papers,^ lays 
stress on what appears to him the inevitable development 
of Canada as a kingdom united to Great Britain merely by 
the tie of a common Sovereign and by cordial goodwill. 
He insists that Canada is already entitled to that position, 
and he protests against the maintenance, even in theory, of 
the power of disallowance of Canadian Acts, of the supremacy 
of the Parliament of the United Kingdom, of the retention 
in the hands of the Imperial Government of the power of 
concluding even political and extradition treaties, and of the 
fact that the issues of war and peace lie in the hands of the 
Imperial Parliament. He justly recognizes that the powers 
of disallowance and of Imperial legislation are little used, and 
he insists on the fact that for all practical purposes, though 
technically Canada is at war with any power with which the 
Mother Country is at war, nevertheless it rests with Canada 
to determine whether she will take any active part in such 
war, and that if Canada chooses to remain neutral no power 
would be Ukely to attack it. It is interesting to compare 
with this view the proposal made in the first report of the 
Royal Commission on Federal Union in Victoria in 1870, 
which proposed that the right of treaty-making should be 
given to the Australian Colonies, and that the Imperial 
Government should secure for them a position as neutral 
states which would not be involved in war by the action of 
Great Britain through their being under the same Crown. 
That report never resulted in any action, and the public 
opinion of the day condemned the proposal as visionary, nor 
is it likely that Australia can ever obtain the same position 
of independence which Canada de facto now enjoys, in part 
no doubt owing to its vicinity to the United States and the 
protection of the Monroe doctrine. 

Another consequence would follow from the recognition 
of the equality in all respects of the Dominions with the 
Mother Country, and one for which perhaps the Dominions 

^ He resents the fact that the title desired by Sir John Macdonald was 
given up in deference to American susceptibilities. For a curious argument 
from the name to the status of the Dominion, see 27 S. G. R. 461, at p. 492. 
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are not yet prepared. In Canada the question has not arisen 
of recent years as far as concerns the Dominion Government, ^ 
for the Dominion has been ruled by two strong parties, but 
the question has presented itself no less than thrice in the 
Commonwealth of Australia. The constitutional practice 
in the United Kingdom is undoubtedly that ministers shall 
receive a dissolution of Parliament whenever they ask for 
it, but no such practice prevails in the Dominions. If the 
Dominions were to be regarded as Kingdoms and their 
Governors were to be regarded as Viceroys — chosen where 
possible from the royal family, and reigning as constitutional 
monarchs — ^this distinction between the United Kingdom and 
the Dominions would certainly disappear, and there is no 
proof that it is yet desirable that the distinction should 
disappear or that it is desired that it should. In this con- 
nexion it is interesting to note that at the Imperial Con- 
ference of 1911 ^ the New Zealand Government proposed 
that the High Commissioners should be given a new status, 
should be authorized to communicate directly with the 
Foreign Office, given seats on the Committee of Imperial 
Defence, and made the only channel of communication 
between the Home and the Dominion Governments. This 
proposal evidently implied that the Governors-General and 
Governors should not be used as at present, as a medium 
both of information to the Secretary of State and the 
Imperial Government, and for enforcing by their personal 
interposition in the form of explanation and discussion the 
views of the Imperial Goyemment. Such a position of the 
High Commissioners would be appropriate if the Governor 
is to be regarded as a Viceroy and a constitutional monarch, 
but it would not be consistent with the position at present 
accorded to the Governor. 

^ Quite otherwise in the provinces, where dissolutions have been refused 
and Ministries dismissed on several occasions. The strong position of the 
Government in Canada renders an appointment such as that of the Duke 
of Connaught as Governor-General possible ; it would be different if it 
were likely that political action were needed, for one so closely allied to 
the Crown must be beyond personal interference in government and such 
attacks as those on Lord Aberdeen in 1896. 

® Farl Pap., Cd. 5513, p. 6; cf. C. 5091, pp. 555-8. 
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The difficulties of the position are illustrated also by the 
growing desire of the Dominions to be consulted in matters 
ajffecting war and peace. Thus complaint was made by the 
Commonwealth Goyernment^ that the Government of the 
Dominion had not been consulted with regard to the con- 
clusion of the Declaration of London respecting naval warfare 
in 1909, and the ratification of the arrangement was, in accor- 
dance with their desire, held over until after discussion at the 
Conference of 1911. There is, therefore, evidence that closer 
communication and consultation will be essential in future. 

In the same direction of course the events of 1899-1902 
point very markedly. Prior to the Boer War expressions of 
opinion were given by certain of the Colonial Gov'emments in 
favour of concessions by the Dutch Republics, and during 
the war spontaneous assistance was granted by Canada, 
Australia, and New Zealand, and of course by the Colonies 
in South Africa, who, however, w'ere compelled to do so 
in any case in self-defence.^ But the growing right of the 
Dominions to express opinions on Imperial questions was 
seen in the view^s ‘to which they gave utterance as to the 
settlement after the war, and in particular to the objections 
of Australia, New Zealand, and the Cape to the adoption of 
the system of Chinese labour in the Transvaal.^ From that 
objection Canada held aloof on the ground that it was an 
interference with the affairs of a Colony. But, on the other 
hand, Canada herself has on several occasions urged upon the 
Imperial Government the propriety of granting Home Rule 
to Ireland,^ and there is a significant difference between the 
tones of the reply sent by Mr. Gladstone’s instructions in 

^ Part Pap., Cd. 5513, p. 9. 

^ Of. Jebb, Colonial Nationalism, pp. 103-30 ; Canada Rouse of 
Commons Delates. 1900, pp. 20 seq. ; Sess. Pap., 1900, No. 49 ; Willison, 
Sir W. Laurier, ii, 313 seq, ; Ewart, Kingdom of Canada, pp. 169 seq. ; 
The State, ii. 40 seq., 149 seq. ; The Round Talk, i. 231-62. See also 
Dailey, New South Wales Parliamentary Delates, xvi. 6 seq. ; Parkes, 
Fifty Years, ii. 139-43. Cf. p. 1262. 

® See New Zealand Par?. Pap., 1905, A. 1, p. 6 ; 2b; Pari. Pap., Cd. 1895. 

" See Pari. Pap., Cd. 1697 (1903), 1943 (1904). So from Australia, Cd. 
2821, 3187 (1906). 
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1882,^ in which the Imperial Government assert that in 
matters affecting the United Kingdom Her Majesty must be 
advised by her ministers in that Kingdom, and the reply sent 
by the Government of 1903, though it did repeat the opinion 
of 1882, and a similar resolution from Australia in 1906 met 
vdth no criticism. 

For the present at least it seems that consultation must be 
the mode in which the new relation of the Dominions and 
the United Kingdom is to be expressed, and the Imperial 
Conference with the subsidiary conferences offers the obvious 
mode of carrying out such consultations. It is much more 
doubtful whether any system of a permanent Council of 
advice such as that proposed by the Government of New 
Zealand at the Conference of 1911 is practicable, for there is 
the almost insuperable difficulty that a minister in a Dominion 
can only keep himself in touch with the current of opinion 
in the Dominion by residence there, and that a minister in 
London must be more or less completely out of harmony with 
the Government.^ Moreover, in the Dominions the supremacy 
of Parliament over the Government is much more marked 
than in the case of the United Kingdom, where many factors 
concur in giving the Government a strong control over the 
members of Parliament.^ 

^ Of. Pope, Sir John 2lacdomld, ii. 228 seq. ; C. 3294. 

® See Pari, Pap,, Cd. 5745, pp. 92, 93, which decisively negatives the 
idea of the High Commissioners as a political council ( Jebb, Imperial Con- 
ference, ii. 126-9). Sir C. Tupper’s case is isolated ; and technically even 
he was only a servant of the Governor in Council {Rev, St at,, 1886, c. 16), 
though treated as a quasi-member of the Cabinet. 

® Lowell in his Government of Emjland rightly emphasizes this fact and 
salaries to members will strengthen the position. But it applies in a 
much less degree to the Colonies. The Labour Government in the 
Commonwealth is strong in 1911, but its policy is settled in caucus. Sir 
Wilfnd Laurier was strong, but deferred to Parliament far more than an 
English Prime Minister. 
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§ 1. The Colonial Coneeebnce of 1887 

The first Colonial Conference properly so called was sum- 
moned by dispatch addressed to the Governors of Colonies 
under responsible government by Mr. Stanhope, the Secretary 
of State for the Colonies, on November 26, 1886.^ In that 
dispatch he quoted the remarks in the Queen’s speech on the 
prorogation of Parliament which referred to Her Colonial and 
Indian possessions in the folloAving terms : — 

I have observed with much satisfaction the interest which, 
in an increasing degree, is evinced by the people of this 
country in the welfare of their Colonial and Indian fellow 
subjects ; and I am led to the conviction that there is on all 
sides a growing desire to draw closer in every practicable way 
the bonds which unite the various portions of the Empire. 
I have authorized communications to be entered into wdth 
the principal Colonial Governments with a view to the fuller 
consideration of matters of common interest. 

He added that Her Majesty’s Government had concurred 
that the Queen should be advised to summon a Colonial 
Conference in 1887 to discuss outstanding questions. He 
suggested that the most urgent question, and one brought 
to the front by the patriotic action of the Colonies in offering 
contingents of troops to take part in the Egyptian campaign, 
was that of the organization of military defence in the 
Empire ; and secondly, the promotion of commercial and 
social relations by the development of postal and telegraphic 
communication was, he thought, also of importance. But 
the dispatch deprecated the discussion of any of the subjects 
falling within the range of political federation. The Con- 
ference was to be purely consultative, and it was not material 
that the Colonies should have equal or proportionate repre- 
^ See Pari, Pap,, 0. 5091, 5091 1, for proceedings and papers. 
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mentation, but that it rather should include, in addition to 
the Agent-CTeneral or other specially deputed representative 
of each Government, any leading public man who was in 
England at the time and was specially qualified to take a 
useful part in the discussion. At the same time, it was 
considered desirable to arrange for the presence of repre- 
sentatives from the Crown Colonies. 

In response to this invitation a Conference was held which 
opened on April 4 and ended on May 9, 1887. The first 
meeting was a ceremonial one, when the Prime Minister and 
several other ministers and ex-ministers, Members of Parlia- 
ment, and others, were present and general speeches were 
made by the Marquess of Salisbury, Lord Granville, Mr. Stan- 
hope, Sir H. Holland, and representatives of the Colonies. 
Subsequently, when questions specially concerning j)ar- 
ticular departments were considered, members of the Govern- 
ment within whose department the question fell assisted in 
the discussions. Arrangements were made with the repre- 
sentatives of the Cape for the armament of Table Bay and 
for the fortification of Simon’s Bay, the latter at the entire 
cost of the Imperial Government. It was not found possible 
to make any definite arrangements for the defence of King 
George’s Sound and Torres Straits, but it was agreed to 
increase the Australasian squadron. The agreement was 
for ten years in the first instance, and under its terms five 
fast cruisers and two torpedo gunboats were to be added to 
the squadron under the command of the admiral, such 
vessels to be retained for service vithin the limits of the 
Australasian station, the Colonies agreeing to pay for main- 
tenance a sum not exceeding £91,000 a year, and for depre- 
ciation and other incidental charges a further sum not 
exceeding £35,000 a year. 

A scheme for Imperial penny postage was thought to be 
impracticable for financial reasons, and the Colonies were 
unwilling to enter the Postal Union without securing adequate 
representation.^ The question of an alternative telegraphic 

^ TMs was afterwards arranged ; of. ParL Pap,, 0. 1666 (1877), 2050, 
2309 (1878-9), 5040 (1887), for the discussion of the question. 
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line to Australia was discussed, but no decision was arrived 
at with regard to it. The position of the Pacific Islands was 
discussed at length, and though much divergence gf opinion 
was manifested, it was agreed to preserve the neutrality of 
the New Hebrides under a joint Anglo-French Naval Com- 
mission. The settlement of the administration of British 
New Guinea was arranged, the Colony of Queensland 
together with the Colonies of New South Wales and Victoria 
engaging to defray the cost of administration to the extent 
of £15,000 a year for ten years, while the Imperial Govern- 
ment was to provide a suitable steam-vessel with the cost 
of its maintenance for three years at an estimated total 
cost of £29,000 ; and annexation followed in 1888. 

Various questions in connexion with trade were debated, 
such as the adoption by the Colonies of similar legislation to 
that proposed in the Mother Country with regard to mer- 
chandize marks and patents, and the effect of foreign bounties 
upon the sugar trade of the Colonies. In regard to this 
last question, the representatives generally urged that in 
justice to Colonial industries and trade which were injuriously 
affected by the sugar bounties. Her Majesty’s Government 
should spare no effort to bring about the abolition of that 
unsound system.^ 

Among the suggestions put forward was a proposal by 
Mr. Hofmeyr, a Cape representative, that commerce within 
the Empire should be encouraged by imposing a duty of an 
equal rate on all imports entering the Empire from foreign 
countries, and that the revenue thereby acquired should be 
appHed to the defence of the Empire. 

It was also urged that permission should be given to the 
self-governing Colonies to enter into direct negotiations with 
foreign Powers in regard to trade matters, as had been allowed 
in the case of Canada.^ 

Other questions discussed related to the enforcement of 
Colonial judgements and of orders in bankruptcy and winding 

* This was efEected later, see Cd. 1470, 1635, 1632 (1903). 

This was not quite accurate: Canada had negotiated through Great 
Britain. Of. Part V, ch. y ; Jebb, Imperial Conference, i. 171, 172, 379-82. 
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up of companies, and the question was raised as to the best 
method of giving effect to Colonial wills.^ There were also 
raised the questions of the investment of trust funds in 
Colonial stock, ^ stamp duties on the transfer of Colonial 
inscribed stock, a question on which some concession was 
made, the position of unclaimed dividends on Colonial stock, 
and questions as to dissolution and pardon which are noticed 
above. 

It was also considered whether the title of the Crown 
should not be changed so as to include a reference to the 
Colonies, but on reference to the Colonial Governments it 
was ascertained that there was no strong desire for this.® 
Another subject which was raised was the question of the 
marriage of a deceased wife’s sister, but no result was arrived 
at then. Li 1907, however, the matter was settled by the 
passing of the Imperial Act. 

§ 2. The Colonial Conference of 1894 
The next Colonial Conference — that of Ottawa in 1894 — 
arose in the main out of proposals made in 1887 as to the 
laying of a cable to connect Australasia and Canada, and 
was hardly a full Colonial Conference. The invitation to the 
Conference was issued by the Canadian Government and not 
by the Colonial Office. There were present representatives 
of the Dominion of Canada, the Governments of New South 
Wales, Tasmania, South Australia, Victoria, Queensland, 
New Zealand, and the Cape of Good Hope, and Lord Jersey 
represented Her Majesty’s Government. The representation 
of the Cape gave much gratification, as the question of the 
cable had not specially referred to the Cape. The resolutions 
passed included the following : ‘ That provision should be 
made by Imperial legislation enabling the dependencies of 
the Empire to enter into agreements of commercial recipro- 
city, including power of making differential tariffs, with 
Great Britain or with one another.’ Secondly, ‘ That any 
' See the Colonial Probates Act, 1892 (65 Viot. e. 6). 

® Anranged in 1900 ; see Pari. Pap., H. L. 189, 1877 ; C. 6278 (1890-1) ; 
H. L 169, 1892 ; H. C. 276, 1893 ; H. G. 300, 1900. 

“ It was altered in 1901 ; see Cd. 708 ; 1 Edw. YEL o. 16. 
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provi.'=^ions in exi=iting treatie?? belweon Great Britain and 
any foreign Power which prevent the self-governing depen- 
dencies of the Empire from entering into agreements of 
commercial reciprocity vdth each other or with Great Britain 
should be removed.' The Conference also passed a resolution 
in favour of Imperial preference, and pending tiie time when 
the United Kingdom would adopt this plan, they recom- 
mended that the Colonies should take steps to grant inter- 
colonial preference. Their recommendations were due to 
the existing restrictions on the Australasian Colonies under 
which they v'ere not permitted to enter into differential 
tariff agreements, except, under the Act of 1S734 with the 
adjoining Australian Colonies. The t]*eaties of which it was 
desired to secure a repeal were those vnth Belgium of IS 62 
and with the German Zolivcrein of 1865. which precluded 
the grant b}’' the Colonies of preferential treatment to the 
United Kingdom. 

Recommendations were made in favour of a fast Atlantic 
and a fast Pacific service between Vancouver and Sj^'clney, 
and for the formation of a Pacific cable to connect Canada 
and Australasia with, if possible, a neutral landing-ground 
on one of the Hawaiian Islands.^ 

The Imperial Government replied to the recommendations 
of this Conference in dispatches of June 28, 1895,^ which 
expressed the final decision which has been arrived at \rith 
regard to the various points of importance discussed at the 
Conference. The first of the dispatches from Lord Eipon 
explained at length the reasons why Her Majesty's Govern- 
ment could not undertake the arrangements for a preferential 
tariff. On the other hand, it Avas recognized that the 
agreement for reciprocal treatment between two Colonies 
stood on a different footing and might be accepted, but never- 
theless, as such arremgements might injuriously affect the 

^ 30 & 37 Viet. c. 22. See Part V, chap, vi 

“ See Pari. Pap., C. 7553, 7632, 7824. For the cable, see Ewart, Kingdom 
of Canada, pp. 275-88. Hawaii was found impossible, because the United 
States annexed the islands : Canada Sess. Pap., 1900, 'Ko. 55-55 b. 

® C. 7824 ; this was one of the last acts of Lord Hipon as Secretary of 
State. Cf. Jebb, Imperial Conference, i. 159-93, 232-42. 
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Mother Country or sister Colonies, they would require to 
receive careful consideration before they could be approved. 
Her Majesty’s Government, however, had decided to meet 
the views of the Australian Colonies and repeal the existing 
prohibitions with regard to differential duties, but any BiU 
which might be passed under the power so conferred would 
require to be reserved for the signification of the royal 
pleasure. Any Act, however, giving such preference should 
not give a discretion to an Executive Government as to the 
application of the preference, but should contain in itself 
the terms which it was proposed to grant. 

On the other hand, the Imperial Government were not yet 
prepared to denounce the treaties withBelgium and Germany ; 
these treaties did not prohibit the Imperial Government from 
granting preferential treatment to the Colonies nor inter- 
colonial preference ; they only prevented a preference being 
granted by the Colonies to the Imperial Government, and 
the Imperial Government did not think the advantage of the 
preference would outweigh the loss to the trade of the two 
countries, worth then £41,000,000, for though a new treaty 
might be negotiated it would be difficult to secure satisfac- 
tory terms. 

The second dispatch dealt with the question of commercial 
negotiations with foreign Powers, and laid down the principles 
that all such negotiations must be conducted through Her 
Majesty’s representative ; that any agreement must receive 
before signature the consent of Her Majesty’s Government, 
and that every concession granted to a foreign Power must 
be automatically extended to the United Kingdom and to 
all other British possessions, and that no concession should 
be made to or asked from a foreign Power which would 
injuriously affect British interests. 

§ 3. The Colonial Conference of 1897 

The next Colonial Conference was held in 1897 on the 
invitation of the Imperial Government, and took place in 
connexion with the celebration of the sixtieth anniversary of 
Her Majesty’s succession. All the self-governing Colonies 
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were represented, the Prime Ministers of Canada, New South 
Wales, Victoria, New Zealand, Queensland, Cape Colony, 
South x4.ustralia, Newfoundland, Tasmania, Western Australia, 
and Natal being present. The proceedings of this Conference 
were not published, but merely the speech with which it 
was opened by the President — ^Mr. Chamberlain — and the 
actual resolutions as passed by the Conference.^ The 
resolutions on trade were as follows : — 

That the Premiers of the self-governing Colonies unani- 
mously and earnestly recommend the denunciation, at the 
earliest convenient time, of any treaties which now hamper 
the commercial relations between Great Britain and her 
Colonies. 

That in the hope of improving the trade relations between 
the Mother Country and the Colonies the Premiers present 
undertake to confer with their colleagues with the view to 
seeing whether such a result can be properly secured by 
a preference given by the Colonies to the products of the 
United Eongdom.^ 

In accordance with these resolutions steps were taken to 
notify to Germany and Belgium their desire to denounce 
their existing commercial treaties, which therefore ceased 
with effect from July 30, 1898.^ 

On the question of political relations the resolutions passed 
expressed general satisfaction as to the poUtical relations 
between the United Kingdom and the self-governing Colonies, 
and the opinion that it was desirable where practicable to 
unite in a federal union Colonies which were geographically 
united. The Prime Ministers also all considered that it would 
be desirable to hold periodical Conferences of representatives 
of the Colonies azid Great Britain for the discussion of 
matters of common interest. Mr. Seddon for New Zealand, 
and Sir E. Braddon for Tasmania, were of opinion that the 
time had already come that an effort should be made to 

^ See Pari. Pap.t C. 8596; Jebb, Imperial Conference, i. 289-336. 

* Canada granted a 25 per cent. British preference in 1898 ; see 60 & 61 
Viet. 0 . 16; 61 Viet. c. 37; 63 & 64 Viet. c. 15; Part Pap., Cd. 1299, 
p. 118; 3524, pp. 317 seq. 

* See Part Pap., C. 9423; Cd. 1630, and for German retaliation on 
Canada, Cd. 1781. 

1279*8 
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render more formal the political ties between the United 
Kingdom and the Colonies. The majority of the Premiers 
were not yet prepared to adopt this position, but there was 
a strong feeling amongst some of them that vith the rapid 
growth of population in the Colonies the present relations 
could not continue indefinitely, and that some means would 
have to be devised for giving the Colonies a voice in the con- 
trol and direction of those questions of Imperial interest in 
which they were concerned equally with the Mother Country. 

It was recognized at the same time that such a share in 
the direction of Imperial policy would involve a proportionate 
contribution in aid of Imperial expenditure, for which at 
present, at any rate, the Colonies generally were not prepared. 

The question of the Treaty of 1894 with Japan was brought 
before the Conference, but, vith the exception of Queensland, 
Newfoundland, and Natal, the Premiers declared that they 
were not prepared to abandon their former attitude with 
regard to the treaty, to which they did not desire to adhere.^ 
They also, with the exception of the Premier of Newfound- 
land, stated that they did not wish the Colonies they repre- 
sented to become parties to the convention in regard to 
trade with Tunis then being negotiated with Prance. 

On the question of the legislative measures which had 
been passed by various Colonies for the exclusion of coloured 
immigrants a full exchange of view^s took place, and though 
no definite agreement was reached at the- meeting, as the 
Premiers desired to consult their colleagues and Parliaments 
on the subject, it was announced that Her Majesty’s Govern- 
ment had every expectation that the natural desire of the 
Colonies to protect themselves against an overwhelming 
influx of Asiatics could be attained without placing a stigma 
upon any of Her Majesty’s subjects on the sole ground of 
race and colour. 

With regard to postal communications within the Empire, 

appeared that in the present financial circumstances of 

^ Canada adhered under a special protocol in 1906 {Pari Pap., Cd. 3157), 
and the adherence of Queensland arranged in 1897 was denounced for the 
Commonwealth Government in 1908 ; above, p. 1084. 
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the Colonies an Imperial penny post was impracticable, 
although the Prime Ministers of the Cape Colony and Natal 
declared themselves in favour of such a step, and expressed 
their belief that the Legislatures of their Colonies would be 
prepared to give effect to it.^ 

The question of the proposed Pacific cable was brought up, 
but the majority of the Premiers desired that the subject 
should be deferred imtil they had had time to consider the 
report of the Committee appointed to consider the question 
last year.^ It was, however, pointed out to the members 
of the Conference that the matter was not one in which the 
United Kingdom was taking the initiative, although Her 
Majesty’s Government were ready to consider any proposal 
for working with and assisting the Colonies if they attached 
great importance to the project ; and that they \vould now 
await definite proposals from the Colonies interested before 
proceeding further in the matter. 

At the last meeting of the Conference a resolution was 
passed unanimously by those of the Premiers who were still 
present, to the following effect : — 

Those assembled are of the opinion that the time has 
arrived when all restriction which prevents investments of 
trust funds in Colonial stock should be removed. 

The question of Imperial defence was also discussed at 
length. The First Lord of the xldmiralty made a statement 
in which he asserted his appreciation of the maintenance of 
the existing agreement Avitli regard to the Australasian 
flotilla. He also pressed the importance of the ildmiralty 
being given a free hand in the disposition of the fleet, so that 
they should be in a position to conduct the defence of Austra- 
lia on the same principles as were followed in the defence of 
the United Kingdom. He assured the delegates that there 
was no question of removing the squadron from Australian 
waters, or exposing Australia to be attacked by foreign 

^ A Postal Conference in June- July 1898 established penny postage in 
that year, 

® The cable was ultimately agreed upon, and the laying began in 1902 ; 
see Pari Pap., C. 7553, 7032, 9247, 9283 ; Cd. 46, 2663. 

Bb2 
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Powers. The only freedom which the Admiralty desired was 
freedom so as best to protect Australia, not as best to pro- 
tect other parts of the Empire. The Conference, after hearing 
]\lr. Goschen, held that the statement of the First Lord of 
the Admiralty TOth reference to the Australian squadron was 
most satisfactory, and the Premiers of Australasia favoured 
the continuance of the Australian squadron under the terms 
of the existing agreement. AH the Australian Premiers 
except hlr. Eangston supported the resolution, and he 
declined to vote pending further consideration of a scheme 
which he put before the Conference for the establishment 
of a branch of the Royal Naval Reserve in Australia. The 
Premier of the Cape announced that in pursuance of the 
resolution passed by the Legislature of that Colohy in favour 
of a contribution towards the navy, he was prepared to offer, 
on behalf of the Colony, an unconditional contribution of the 
cost of a first-class battleship, an offer later changed into an 
annual contribution of £30,000, to which Natal added 
£12,000 a year. 

Various minor matters were discussed, and the Secretary 
of the Colonial Defence Committee pointed out to the various 
Colonial Premiers the steps which were required, in the 
opinion of the Committee, to complete preparations for 
any emergency. The Premiers undertook to consider the 
views expressed by the Committee, and it was also agreed to 
consider the suggestion made for an occasional interchange of 
mihtary units between the Mother Country and the Colonies. 

§ 4. The Colonial Conference of 1902 

The next Colonial Conference was held in 1902 on the 
occasion of His Majesty’s Coronation.^ The subjects indi- 
cated in the invitation to the delegates — ^in this case the 
Prime Ministers^ — ^^vere the political and commercial relations 
of the Empire and its naval and military defence, but the 
Colonies were asked to make suggestions of other subjects. 
As in the case of 1897 the proceedings were treated as confi- 

^ See Part Pap., Cd. 1299 ; Jebb, Imperial Conference, i. 339-77. 

® Canadian and Australian ministers also attended on their special 
topics only. 
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dential, and there was laid before Parliament only the speech 
made by Mr. Chamberlain at the opening of the Conference, 
certain papers submitted to the Conference, and the resolu- 
tions at which the Conference arrived. The most important 
of the resolutions were as follows : With regard to political 
relations it was resolved — 

That it would be to the advantage of the Empire if 
Conferences were held, as far as practicable, at intervals not 
exceeding four years, at which questions of common interest 
affecting the relations of the Mother Country and His 
Majesty’s Dominions over the seas could be discussed and 
considered as between the Secretary of State for the Colonies 
and the Prime Ministers of the self-governing Colonies. 
The Secretary of State for the Colonies is requested to arrange 
for such Conferences after communication vdth.the Prime 
Ministers of the respective Colonies. In case of any emer- 
gency arising upon which a special Conference may have been 
deemed necessary, the next ordinary Conference to be held 
not sooner than three years thereafter. 

It was also resolved that, as far as might be consistent with 
the confidential negotiation of treaties with foreign Powers, 
the views of the Colonies affected should be obtained, in 
order that they might be in a better position to give their 
adhesion to such treaties. 

With regard to naval defence, it was agreed by Australia 
to increase its contribution to £200,000 a year in return for 
the improvement of the squadron and the establishment of 
a branch of the Royal Naval Reserve. The contribution of 
New Zealand was increased to £40,000 for the same purpose, 
while the Cape Colony agreed to give £50,000 a year and 
Natal £35,000 a year towards the general maintenance of the 
navy, while Newfoundland consented to contribute £3,000 
a year and a capital sum of £1,800 for fitting up and preparing 
a drill ship towards the maintenance of a branch of the 
Royal Naval Reserve of not less than 600 men. It was also 
agreed that the naval and military authorities should afford 
greater facilities in the grants of commissions in the army 
and cadetships in the navy to young colonials, and this was 
accordingly done. 
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The Conference also asserted the principle of preferential 
trade. They recognized that free trade between the Mother 
Country and the British Dominions beyond the seas was not 
practicable at the present moment, but that the Colonies 
should grant preference to the Mother Country, and that 
PTis Majesty’s CTOvernment should be urged to consider the 
expediency of granting preferential treatment to the products 
and the manufactures of the Colonies. Canada undertook 
to continue its preference of 33^ per cent, and to increase it ; 
New Zealand promised a preference of 10 per cent. ; the 
Cape and Natal a general preference of 25 per cent., and 
Australia an undefined general preference.^ 

On the same principle it was agreed that it was desirable 
that in Government contracts, whether Colonial or Imperial, 
the products of the Empire should be preferred to those of 
foreign comitries. 

The attention of the Governments was to be called to the 
navigation laws of the Empire and in other comitries, and 
to the advisability of refusing the privileges of coastwise 
trade, including in that term trade between the United 
Kingdom and the Colonies and between one Colony and 
another, to countries in which the corresponding trade was 
confined to national vessels, and it was also recommended 
that it should be considered whether any other steps 
should be taken to promote Imperial trade in British 
vessels. 

The other recommendations were of a minor character, in 
favour of the adoption of the metric system of weights and 
measures, the mutual protection of patents, the right of 
purchasing cables, and the establishment of cheap postage 
on newspapers and periodicals.^ 

^ These promises were made good in the next tariff legislation of all 
these Colonies. Cf. Jebb, Colonial Nationalism, pp. 214-40 ; Pari, Pap,, 
Gd. 2326; H. C. 310, 1903 (Canada) ; Cd. 1599, 1640 (1903); 2977 (1906). 
For an analysis of the preferences and Ml details, see Cd. 3524, pp. 317 seq. 

“ Canled into effect by an arrangement with Canada in 1906 (Ewart, 
Kingdom of Canada, pp. 289-97). since extended to Newfoundland. 
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§ 5. The Proposals for an Imperial Cotjnoil 

In a dispatch of April 20, 1905,^ !Mr. Lyttelton made 
certain proposals to the Governors of the seK-governing 
Colonies. He summarized in that dispatch the history of 
previous Imperial Conferences, and suggested that it would be 
desirable to discard the title of ^ Colonial Conferences ’ and to 
speak of the meetings as meetings of the Imperial Council \ 

It was suggested that His Majesty’s Government should 
be represented at these meetings by the Secretary of State 
for the Colonies. India, whenever her interests required it, 
would also be represented. The other members of the 
Council would be the Prime Ministers of the Colonies repre- 
sented at the Conference of 1902, or, if any Prime Ministers 
should be unable to attend, representatives appointed for 
that purpose by their Governments. These persons would 
constitute the permanent body of the Imperial Council, but, 
as in 1902, their consultations could be assisted when 
necessary for special purposes by other ministers belonging 
either to the Imperial or to the Colonial Governments. 
They did not desire to give the Council by any instrument 
a more formal character, to define its constitution more 
closely, or to attempt to delimit its functions. History 
showed that such an institution might be wisely left to 
develop in accordance with the circumstances, and as it were 
of its own accord, and it was well not to sacrifice elasticity of 
power of adaptation to premature definiteness of form. 

It was also suggested that matters should be prepared in 
advance for the meeting of the Conference by a body on which 
aU the Prime Ministers of the Colonies should be represented. 

In questions of defence this work was already done by the 
Imperial Defence Committee, on which also His Majesty’s 
Government desired to obtain from time to time the presence 
of Colonial representatives, and it was proposed to establish 
a similar body to deal with matters of a civil character. Such 
a body would also be useful, as the Imperial Council could 
refer questions to it for subsequent examination and report. 

^ Pari, Fap,t Cd. 2785. Cf. Ewart, Kingdom of Canada, pp. 217--24* 



1476 IMPERIAL UNITY [part viii 

At present the resolutions of the Conferences were left to 
be carried out in such manner as the Governments concerned 
thought fit, and a permanent commission would serve a useful 
purpose in preparing matters for the Conference and examin- 
ing matters referred to it by the Conference. Moreover, such 
a permanent body would avoid the necessity of having 
Conferences ad hoc, which took a long time to bring together. 
It was, therefore, suggested for consideration that His 
Majesty should be advised to appoint a commission of a 
more permanent kind to discharge, in respect to matters of 
joint concern, the same functions as both in the United 
Kingdom and the Colonies were wont to be discharged by 
royal commissions or departmental committees. The com- 
mission would only act upon references made either by the 
Imperial Council at its meetings or at any time by His 
Majesty’s Government together with one or more of the 
Colonial Governments. Its functions would be of a purely 
consultative and advisory character, and would not supersede 
but supplement those of the Colonial Office. The Commis- 
sion might be constituted at first for a term of years, and 
then, if it were found to be useful and successful, it could be 
renewed. The Commission would, it was proposed, consist 
of a permanent nucleus of members nominated, in a certain 
proportion, by His Majesty’s Government and the Colonial 
Governments, but there should be power to the Commission 
to obtain the appointment of additional members, when 
necessary, for the purpose of making special inquiries. The 
persons appointed by the several Governments to be per- 
manent members of the Commission would, no doubt, be 
men of business or of official experience, and their remmiera- 
tion would rest with the Governments which they respectively 
represented. 

The Commission should have an office in London, as the 
most convenient centre, and an adequate secretarial staff, 
the cost of which His Majesty’s Government would be 
willing to defray. It wwld probably be convenient that the 
Secretary of the Commission should also act as Secretary to 
the Imperial Council when it met. He w’'ould be responsible 
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for keeping all records both of the Council and the Commis- 
sion. 

The proposals made both as to title and the permanent 
Commission were welcomed by the Governments of the 
Cape and Natal. The Government of Australia also con- 
curred both in the proposed formation of an Imperial Council 
and a permanent Commission, and on such a Commission 
they considered that the Government of Australia should be 
allowed two representatives at least, one of whom should 
be the High Commissioner when appointed, or his substitute. 

The Government of Newfoundland were not convinced that 
the time had yet come to carry out the proposals suggested 
in Mr. Lyttelton’s dispatch. They were inclined to think 
that such an Imperial Council would necessarily acquire 
or possess a certain degree of executive authority, and 
Newfoundland was not in a position to take any positive 
steps either to contribute towards the cost of the defence of 
the Empire as a whole, or to give a preference in commercial 
matters, a reference to the Hay-Bond Convention of 1902. 

The Government of New Zealand were not able to reply, 
and the Government of Canada, in a reasoned minute of 
November 13, 1905, were somewhat adverse to the scheme. 

The remarks of the Canadian Government were as 
follows — 

The Committee at the outset are disposed to consider that 
any change in the title or status of the Colonial Conference 
should rather originate with, and emanate from, that body 
itself. At the same time, being fully alive to the desire of 
His Majesty’s Government to draw closer the ties uniting 
the Colonies with each other and with the Motherland, they 
are prepared to give the proposals referred to their respectful 
consideration, and having done so, beg leave to offer the 
following observations : — 

Your excellency's advisers are entirely at one with His 
Majesty’s Government in believing that political institutions 
‘ may often be wisely left to develop in accordance with 
circumstances and, as it were, of their own accord and it 
is for this reason that they entertain with some doubt the 
proposal to change the name of the Colonial Conference to 

' Pari. Pap.., Cd. 2785, p. 14 ; Jebb, op. cit., ii. 7-24. 
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that of the Imperial Council, which they apprehend would be 
interpreted as maiidng a step distinctly in advance of the 
position hitherto attained in the discussion of the relations 
between the Mother Country and the Colonies. As the 
Committee understand the phrase, a Conference is a more 
or less unconventional gathering for informal discussion of 
public questions, continued, it may be, from time to time, 
as circumstances external to itself may render expedient, but 
possessing no faculty or power of binding action. The 
assembly of Colonial ministers which met in 1887, 1897, and 
1902 appear to the Committee to fulfil these conditions. 
The term Council, on the other hand, indicates, in the view 
of your Excellency’s ministers, a more formal assemblage, 
possessing an advisory and deliberative character, and in 
conjunction with the word ‘ Imperial ’ suggesting a per- 
manent institution which, endowed with a continuous life, 
might eventually come to be regarded as an encroachment 
upon the full measure of autonomous legislative and ad- 
ministrative power now enjoyed by all the self-governing 
Colonies. 

The Committee, while not wishing to be understood as 
advocating any such change at the present time, incline to 
the opinion that the title ‘ Imperial Conference ’ might be 
less open to the objections they have indicated than the 
designation proposed by His Majesty’s Government. 

As regards the second suggestion of His Majesty’s Govern- 
ment, the Committee are sensible that such a Commission 
would greatly facilitate the work of the Conference, and at 
the same time enhance the dignity and importance of that 
assembly. They cannot, however, wholly divest themselves 
of the idea that such a Commission might conceivably inter- 
fere with the working of responsible government. While for 
this reason the Committee would not at present be prepared 
to adopt the proposal for the appointment of a permanent 
Commission, they feel that such a proposal emanating from 
His Majesty’s Government should be very fully inquired 
into, and the Canadian representatives at the next Conference, 
whenever it may be held, would be ready to join the repre- 
sentatives of the sister Colonies in giving the whole matter 
their most careful consideration. 

The Secretary of State in view of this minute decided to let 
matters stand over for discussion at the next Conference, 
which was fixed for 1907, as it was found impossible con- 
veniently to arrange an earlier date. The Government of 
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which Mr. Lyttelton was a member fell in 1905, and Lord 
Elgin, his successor, did not endorse his proposals, but left 
them for free discussion at the Conference which met in 1907.^ 

§ 6. The Colonial Conference of 1907 

Before the Colonial Conference of 1907 was held, the 
Canadian Government raised the question as to the mode 
in which that Girovernment should be represented at the 
Conference.^ It was represented that it would be convenient 
if not merely the Prime Minister should be invited to attend, 
'but also other ministers, and it was pointed out that in 1902 
other ministers as a matter of fact had attended and taken 
part in the deliberations. The Secretary of State, while 
declining to make any change in the formal constitution 
of the Conference, which he left for consideration of the 
Conference itself, concurred in the desirability of the presence 
of other ministers besides the Prime Minister, and such 
ministers attended the Conference on the understanding 
that the voting should be by Colonies and not by individual 
heads. 

The Conference of 1907 was the first Conference to be held 
without being specially connected with some ceremonial 
event in the Empire. It differed also from the Conferences 
of 1897 and 1902 in the fact that the proceedings, with 
certain exceptions, were published and laid before Parlia- 
ment.^ The resolutions passed were of peculiar importance. 
In the first place the Constitution of the Imperial Conference 
was definitely laid down in the following terms — 

That it will be to the advantage of the Empire if a Con- 
ference, to be called the Imperial Conference, is held every 
four years, at which questions of common interest may be 
discussed and considered as between His Majesty’s Govern- 
ment and the Governments of the self-governing Dominions 

^ See Park Pap., Cd, 2975. * ® See Park Pap., Cd. 3340. 

® See Park Pap., Cd. 3523 (Proceedings), 3524 (Papers); Jebb, op. cit.,u. 

Mr Lyttelton’s suggestion of an Imperial Council was discussed and 
not accepted, Canada fearing that the institution of such a body might 
have an injurious effect on Dominion autonomy ; see Cd. 3523, pp. 26-94. 
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beyond the seaf?. The Prime Minister of the United King- 
dom mU be officio President, and the Prime Mnisters of 
the seh-governing Dominions ex officio members, of the 
Conference. The Secretary of State for the Colonies will be 
an ex officio member of the Conference, and will take the chair 
in the absence of the President. He will arrange for such 
Imperial Conferences after communication with the Prime 
Ministers of the respective Dominions. 

Such other ministers as the respective Governments may 
appoint will also be members of the Conference, it being 
understood that, except by special permission of the Con- 
ference, each discussion will be conducted by not more than 
two representatives from each Government, and that each 
Government will have only one vote. 

That it is desirable to establish a system by which the 
several Governments represented shall be kept informed 
during the. periods between the Conferences in regard to 
matters which have been or may be subjects for discussion, 
by means of a permanent secretarial stafE, charged, under 
the direction of the Secretary of State for the Colonies, with 
the duty of obtaining information for the use of the Con- 
ference, of attending to its resolutions, and of conducting 
correspondence on matters relating to its affairs.^ 

That upon matters of importance requiring consultation 
between two or more Governments which cannot conveniently 
be postponed until the next Conference, or involving subjects 
of a minor character or such as call for detailed consideration, 
subsidiary Conferences ^ should be held betw'een representa- 
tives of the Governments concerned specially chosen for the 
purpose. 

Military matters were dealt with by the adoption of the 
principle of the establishment of a General Staff for the 
Empire, which should study military science in all its branches, 
should collect and disseminate to the various Governments 
military information and intelligence, should undertake the 
preparation of schemes of defence on a common principle and, 
while not interfering with questions of command and adminis- 
tration, should at the request of the respective Governments 

^ This was carried into effect by a reorganization of the Colonial Office in 
1908 ; see Pari Pap., Cd. 3795 ; 5273, pp. 1~12. 

® Under this clause a Naval and Military Conference was held in 1909 
{Pari Pap., Cd. 4948), and a Copyright Conference in 1910 {Pari Pap., 
Cd. 5272). Of. the Surveyors’ Confeience of 1911 ; Cd. 5770. 
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advise as to the training, education, and war organization of 
the military forces of the Crown in every part of the Empire. 
It was also agreed that the Committee of Imperial Defence 
should undertake to advise on any local questions in regard 
to which expert assistance was deemed desirable, and when- 
ever so desired a representative of any Colonj^^ which might 
ask for advice should be summoned to attend as a member 
of the Committee during the discussion of the questions 
raised.^ 

The question of judicial appeals ^ was discussed at great 
length, but it was not found possible by the Imperial Govern- 
ment to accept the resolution of the Commonwealth of 
Australia in favour of the establishment of one Imperial 
Court of ilppeal. It was agreed, however, that the practice 
and procedure of the Judicial Committee of the Privy Council 
should be laid down in the form of a code of rules and regula- 
tions, and simplified so as to control expense and minimize 
delays, while as far as possible the conditions on which 
appeals were permitted should be made equal, and some 
portion of His Majesty’s prerogative to grant special leave 
to appeal in oases where there existed no right of appeal should 
be delegated to the Courts of the Colonies. It was also 
agreed, on the motion of General Botha, that when Colonies 
were federated or a Court of Appeal was established for a 
group of Colonies geographically connected, it should be 
competent for the Legislatures of those Colonies to abolish 
any existing right of appeal from the Supreme Courts to the 
Judicial Committee of the Privy Council ; that the decision 
of such a Court of Appeal should be final subject to the right 
of the Court to grant leave to appeal in such cases as might 
belaid down by the statutes under Avhich it was established, 
but that the right to appeal by special leave from the Privy 
Council should not be curtailed.® 

^ See Pari. Pap., Cd. 3523, -pp. 94-120, 123-8. Minor questions as to 
arms and ammunition, exchange of officers, cadets, military schools, and 
rifle clubs were discussed. Ibid., pp. 200-26. 

® This was embodied in the tiouih Africa Act, 1909 (9 Edw. VII. c. 9), 
See Part VI, chap, iii; Pari. Pap., Cd. 5745, p. 230. 
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The Conference, TOth the exception of His Majesty’s 
Government, reaffirmed the resolutions of the Conference 
of 1902 as to preferential trade, ^ while His Majesty’s Govern- 
ment concurred in resolutions in favour of supporting British 
manufactured goods and British shipping. His Majesty’s 
Government, ho'wever, were only able to concur in the reaffir- 
mation of the resolutions of the Conference of 1902 as to 
coastwise trade, subject to the omission of the words dealing 
with trade between the Mother Country and the Colonies. 

The Conference agreed that inquiry should be instituted as 
to how far it was possible to make the privileges conferred and 
obligations imposed upon the Colonies by existing commercial 
treaties uniform throughout the Empire, and that all doubt 
should be removed as to the right of the Dominions to make 
reciprocal and preferential fiscal agreements with each other 
and mth the United Edngdom.^ 

Resolutions were passed in favour of uniformity as regards 
trade marks and patents, trade statistics, and company law, 
and in favour of the establishment of reciprocity throughout 
the Empire with regard to the examination and authorization 
of land surveyors.^ It was also recommended that inter- 
national peimy postage should be aimed at and that landing 
Hcences for cables should be restricted to twenty years, and 
that subsidies should only be paid on the principle that half 
the receipts, after a fixed gross revenue had been earned, 
should be utilized for the extinguishment of the subsidy, and, 
by agreement, for reduction of the rates. 

It was also agreed to consider on what conditions naturali- 
zation ^ in one Dominion should be made effective in other 
parts of the Dominions, a subsidiary Conference to be held if 
necessary, and that if possible a service for mail, travel, and 
transport purposes should be devised for connecting Great 

^ Pari. Pap., Cd. 3523, pp. 33 seq., 228 seq., 432 seq. 

^ Pari. Pap., Cd. 3523, p. 468. It does not seem that there is any real 
room for doubt as to this matter’. No trqaty prevents inter-imperial or 
inter-Oolonial preferences. Of. Pari Pap., Cd. 3395, 3396, 4080. 

® A Conference on this was held in London in May 1911 ; see Pari, Pap,, 
Cd. 5273, pp. 124r-35; 5776. 

* Pari Pap., Cd. 3523, pp. 178-82, 533-41 ; 3524, pp. 92-160. 
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Britain with Canada, and through Canada with Australia 
and New Zealand^ 

In 1909 the first subsidiary Conference under the resolution 
of the Conference of 1907 w^as held to deal with the question 
of military and naval defence. The conclusions resulted in 
the decision of Australia and Canada to establish auxiliary 
fieets, and of New Zealand to contiibute a cruiser, besides 
a subsidy of £100.000 a year to a squadron of the new Pacific 
fieet, to be composed of three units, one in Indian waters, 
one ill New Zealand and China seas, and one in Australian 
’waters.- 

^ ^saturaliziilioii was more siicce.s&iuily c!ifecufc>ed at tiie Imperial Coii- 
feicuce of 1911, and llie ' .\il-Red Route ’ taclienie has so far not evontuaied 
in any practical rosuJt ; see Jebb, op. oil , li. 339-(j4: below, chap, iii, § 4. 

“ 8ce Part V, chap, x; Pa}l. Pai).. Cd. 6135, pp. 3, 4; 55S2, p. 18. 



CHAPTER III 

THE CONEERENCE OF 1911 

§ 1. The Peepaeations foe the Cohfeeenoe 

Much more effective steps were taken than in 1902 to 
carry out the decisions of the Colonial Conference. 

In accordance with the agreement arrived at at the 
Defence Conference of 1909, the Commonwealth of Australia 
placed orders through the Admiralty for the cruisers re- 
quired, Canada purchased the Rainboiv and Nidbe, and 
proposed to place further orders for four cruisers and six 
destroyers to be built in Canada ; orders were also placed 
for the cruiser to be given by New Zealand, and in Canada 
and Australia Naval Defence Acts were passed under which 
the new defence forces are governed by principles similar to 
those in force in the Imperial Navy.^ 

In 1910 a Subsidiary Imperial Conference was convened 
to consider the subject of Imperial copyright.^ The Con- 
ference was held in May and June, and discussed fully the 
questions of the maintenance of the unity of copyright 
legislation throughout the Empire, and the desirability of 
the Empire accepting the Revised Copyright Convention of 
Berlin (1908). The Governments of all the Dominions were 
represented, and important resolutions were passed in favour 
of the adoption of a uniform copyright law for the Empire, 
and in favour of the acceptance of the Revised Copyright 
Convention, subject to certain reservations, and in particular 
to the right of any self-governing Dominion to limit the 
obligation imposed by the Convention to works the authors 

^ For the correspondence arising out of the Conference of 1907 up to 
July 1910, see ParL Pap., Cd. 5273. Full recognition of the work of the 
secretariat under Sir H. Just was accorded by ail the Prime Ministers 
who attended the Conference. 

^ See Pari. Pap., Od, 5272 ; Part V. chap, viii. 
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of which are subjects or citizens of a country of the union, or 
bona fide residents in such a country. 

Steps were taken in accordance with the fifth resolution 
of the Conference to pass new Orders in Council respecting 
appeals from the Supreme Courts of New Zealand, the six 
Australian states, the Provinces of Nova Scotia, New Bruns- 
wick, Prince Edward Island, Manitoba, British Columbia, 
Alberta, and Saskatchewan, while Orders in Council respect- 
ing procedure were passed in respect of the Commonwealth 
of Australia and the Union of South Africa.^ 

In accordance with the wishes of the Conference of 1907, 
steps were taken for the appointment of Trade Commissioners 
in the Dominion of Canada, the Commonwealth of Australia, 
the Dominion of New Zealand, and the Union of South 
Africa, and a paid correspondent of the Board of Trade was 
appointed in Newfoundland. These officers perform with 
regard to matters of trade much the same functions as are 
performed by His Majesty’s consuls in foreign countries.^ 
Steps were taken to secure greater uniformity in the laws 
of the Dominions with regard to trade marks and patents.® 
Moreover, the trade statistics of the Dominions were modified 
with a view to showing more clearly the trade with the 
United Kingdom, British possessions, and foreign countries.** 
Uniformity in company law® was in part effected by 
legislation in the Transvaal in 1909 (No. 31), in Victoria in 
1910 (No. 2293), and in British Columbia in 1910 (c, 7). 
Moreover, the Imperial legislation was consolidated in 1908, 
the New Zealand in the same year, and the Dominion Govern- 
ments have under consideration the question of assimilating 
their legislation to that Act.® Arrangements were made to 
hold a subsidiary conference with regard to reciprocity in 
the examination and authorization of surveyors throughout 

^ Pari Pap., Cd. 5273, pp. 26-41. " Ibid., pp. 43-60 ; 4917. 

« Ibid., pp. 66-85. * Ibid., pp. 86-113. « Ibid., pp. 113-24. 

* The Commonwealth has under the Constitution of 1910 no general 
legislative powers regarding companies. The referendum of April 26, 
1911, proposed to take such powers, but it was rejected (above, Part IV, 
chap. ii). 

1279*3 C C 
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the Empire, at which the Dominion of Canada, the Common- 
wealth of Australia, and all the states (except South 
Australia) and New Zealand were represented^ 

The question of naturalization was considered by an Inter- 
departmental Committee in 1908. Its report was forwarded 
for the consideration of the Dominions, and further discussion 
was arranged for at the Imperial C!onference of 1911.^ 

Steps were taken for the introduction of a silver currency 
in the Commonwealth of Australia, and by an Order in Council 
of January 23, 1911, the operation of the Imperial Act of 
1870 tvas revoked so far as the Commonwealth is concerned. 
The coinage is still manufactured at the Royal Mint.® 

The Radiotelegraphic Convention of 1906 was adhered to 
by the Dominion of Canada, the Union of South Africa, the 
Commonwealth of Australia, and the Dominion of New 
Zealand.-* A Bill was prepared for introduction into the 
Imperial Parliament -with a view to facilitating marriages ® 
in this country of persons coming from British Dominions 
and Colonies. 

Steps were taken to secure a reduction in the Suez Canal 
dues by 50 centimes a ton from January 1, 1911. 

§ 2. The Agenda op the Conperence 

The Agenda for the Conference of 1911 presents the usual 
feature of no resolution being moved by Canada, though in 
the House of Commons there was a suggestion that the 
Premier should raise the question of the status of consuls, 
which has caused trouble in the Dominion. Newfoundland 
only proposed the question of a steamship line direct to 
Newfoundland and Canada, no doubt as a link in the red 
route scheme. New Zealand, on the other hand, proposed 
many important questions, the list of which is as follows : — 

1. Publication of proceedings. 

That the Conference be open to the press, except when the 
subjects are confidential. 

‘ Pari . Paf ., Cd. 5273, pp. 124-34 ; 6776. = Ibid., pp. 138-67. 

“ Ibid., pp. 168-63; above, p. 1186. •* Ibid., pp. 169-78. 

‘ Ibid., pp. 179-219. « Pari. Pap., Cd. 6513, pp. 6, 7. 
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2 . Imperial representation of oversea Domini<yns tvifh a 'tletv 
to furthering Imperial sentiment, solidarity, and interest. 

That the Empire has now reached a stage of Imperial 
development which renders it expedient that there should be 
an Imperial Council of State, with representatives from all 
the constituent parts of the Empire, n'hether self-governing 
or not, in theory and in fact advisory to tlie Imperial (ioveni- 
ment on all questions alfeoting llie interests of Ffis ^Majesty's 
Dominions oversea. 

3. Recon-'-^iitulion offlie Colonial Office. cOc. .• 

(1) That it is essential that the Department of the 
Dominions be separated from that of the Crown ('olonies, and 
that each Department be placed under a separate Permanent 
Under-Secretary. 

(2) That in order to give due effect to modern Imperial 
development it has now become advisable to change the title 
of Secretary of State for the Colonies to that of * Secretary of 
State for Imperial Affairs 

(3) That the staff of tlie Secretariat be incorporated with 
the Dominions Department under tlie new Under-Secretary, 
and that all questions relating to the self-governing Dominions 
be referred to that Department ; the High Coimnissioners to 
be informed of matters affecting the Do^ninions with a view 
to their Governments expressing their opinion on the same. 

(4) That the High Commissioners be invited to attend 
meetings of the Committee of Defence when questions on 
Naval or Military Imperial defence affecting the oversea 
Dominions are under discussion. 

(5) That the High Commissioners be invited to consult 
with the Foreign Minister on matters of foreign industrial, 
commercial, and social affairs in wdiich the oversea Dominions 
are interested, and inform their respective Governments. 

(6) That the High Commissioners should become the sole 
channel of communication between Imperial and Dominion 
Governments, Governors-Gcneral and Governors on all 
occasions being given identical and simultaneous informa- 
tion. 

4. Interchange of civil seroayds : 

That it is in the interests of the Im])erial Government, and 
also of the Governments of tlie oversea Dominions, that an 
interchange of selected officers of the respective Civil Ser- 
vices should take place from time to time, with a view to 
the acquirement of better Icnowledge for both services with 
regard to questions that may arise affecting the res])ective 
Governments, 


c c2 
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5. Universa} penny postage : 

That in view of the social, political, and commercial 
advantages to accrue from a system of international penny 
postage, this Conference recommends to His Majesty’s 
Government the advisability of approaching the Govern- 
ments of other States Imown to be favourable to the scheme, 
with a view to united action being taken at the next meeting 
of the Congress of the Universal Postal Union. 

6. State-owned Atlantic Gable : 

That in order to secure a measure of unity in the cable 
and telegraph services within the Empire, the scheme of 
telegraph cables be extended by the laying of a State-owmed 
cable between England and Canada, and that the powers of 
the Pacific Cable Board be extended to enable the Board to 
lay and control such cable. 

7. State-owned telegraph lines across Canada : 

That in 'order to facilitate the handhng of the traffic, and 
to secure entire control over the route in which it is engaged, 
the powers of the Pacific Cable Board be extended to enable 
the Board to erect a land line across Canada. 

8. Cheapening of cable rates : 

That in view of the social and commercial advantages 
which would result from increased facilities for intercommuni- 
cation between her dependencies and Great Britain, it is 
desirable that aU possible means be taken to secure a reduc- 
tion in cable rates throughout the Empire. 

9. Development of telegraphic communications within the 
Empire : 

That the great importance of wireless telegraphy for social, 
commercial, and defensive purposes renders it desirable that 
the scheme of wireless telegraphy approved at the Conference 
held at Melbourne in December 1909 be extended, as far as 
practicable, throughout the Empire, with the ultimate object 
of establishing a chain of British State-owned wireless 
stations, which, in emergency, would enable the Empire to 
be to a great extent independent of submarine cables. 

10. All-Red Mail Route between England, Australia, and 
New Zealand, via Canada : 

That in the interests of the Empire it is desirable that 
Great Britain should be connected with Canada, and, through 
Canada, with Australia and New Zealand, by the best mail 
service available. 

That, for the purpose of carrying the above desideratum 
into effect, a mail service be established on the Pacific 
between Vancouver, Fiji, Auckland, and Sydney by first-class 
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steamers of not less than 10,000 tons, and capable of perform- 
ing the voyage at an average speed of 16 knots. That in 
addition to this a fast service be established between Canada 
and Great Britain, the necessary financial support required 
for both purposes to be contributed by Great Britain, Canada, 
Australia, and New Zealand in equitable proportions. 

11. hnperial Court of Appeal : 

That it has now become evident, considering the growth 
of population, the diversity of laws enacted, and the differing 
public policies affecting legal interpretation in His Majesty’s 
oversea Dominions, that no Imperial Court of Appeal can be 
satisfactory which does not include judicial representatives 
of these oversea Dominions. 

12. Uniformity of Laws : 

That it is in the best interests of the Empire that there 
should be more uniformity throughout its centres and 
dependencies in the law of copyright, patents, trade marks, 
companies, accident compensation, naturalization, immigra- 
tion, aliens exclusion, currency, and coinage. 

13. Shipping : 

That the self-governing oversea Dominions have now 
reached a stage of development when they should be en- 
trusted with wider legislative powers in respect to British 
and foreign shipping. 

14. Reciprocity in destitute persons latv : 

That in order to relieve both wives and children, and the 
poor relief burdens of the United Kingdom and her Depen- 
dencies, reciprocal provisions should be made throughout 
the constituent parts of the Empire with respect to destitute 
and deserted persons. 

15. Income tax : 

That it is inequitable that persons resident in the United 
Kingdom who, under the laws of a self-governing dependency, 
pay an income or other tax to the Government of such 
dependency in respect of income or profits derived from the 
dependency should have to pay a further tax in respect of the 
same income or profits to the United Kingdom ; and there- 
fore it is most desirable that Imperial legislation should be 
introduced to remove the disability. 

16. Stamp duty on Colonial bonds : 

That in order to encourage investment in the bonds of 
oversea Dominions it is desirable that debentures or other 
securities issued in the United Kdngdom by, or on account of, 
the Governments of the self-governing dependencies should 
be exempted from stamp duty. 
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" Australia ^ sent two vaguely worded resolutions on British 
commerce and shipping, and a third asking that attention 
be given to the present state of the 

navigation laws in the Empire and in other countries, with 
a view to secure uniformity of treatment to British shipping ; 
to prevent unfair competition with British ships by foreign 
subsidized ships ; to secure to British ships equal trading 
advantages with foreign ships ; to secure the employment 
of British seamen on British ships ; and to raise the status 
and improve the conditions of seamen employed on such 
ships. 

4. Uniformity of Company^ Trade Mark, and Patent Law : 

That it is desirable, so far as circumstances permit, to 

secure and maintain uniformity in the company, trade mark, 
and patent law's of the Empire. 

5. Naturalization : 

That this Conference is in favour of the creation of a 
system w^hich, while not limiting the right of a Dominion to 
legislate with regard to local naturalization, will permit the 
issue to persons fulfiUing prescribed conditions of certificates 
of naturalization effective throughout the Empire, and 
refers to a subsidiary Conference the question of the best 
means to attain this end. 

6. Declaration of London : 

That it is regretted that the Dominions were not consulted 
prior to the acceptance by the British delegates of the terms 
of the Declaration of London ; that it is not desirable that 
Great Britain should adopt the inclusion in Article 24 of 
foodstuffs, in view of the fact that so large a part of the trade 
of the Empire is in those articles ; that it is not desirable 
that Great Britain should adopt the provisions of Articles 
48-54, permitting the destruction of neutral vessels. 

7. E?nigration : 

That the resolution of the Conference of 1907, which was 
in the following terms, be re-affirmed : 

‘ That it is desirable to encourage British emigrants to 
proceed to British Colonies rather than foreign countries ’ ; 

‘ That the Imperial Government be requested to co- 
operate with any Colonies desiring immigrants in assisting 
suitable persons to emigrate ’ ; 

That the Secretary of State for Ihe Colonies be requested 
to nominate representatives* of the Dominions to the Com- 
mittee of the Emigrants’ Information Office. 

^ Pari Pap,, Qd. 5513, pp. 8, 9. 
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8. The law of Conspiracy : 

That the members oi this Conference recommend to their 

respective Governments the desirableness of submitting mea- 
sures to Parliament for the prevention of acts of conspiracy 
to defeat or evade the laws of any other part of the Empire ; 
that the Imperial Government make similar representations 
to the Governments of India and the Crown Colonies. 

9. Nationalization of the Atlantic cable : 

That this Conference strongly recommends the nationaliza- 
tion of the Atlantic cable in order to cheapen and render 
more effective telegraphic communication between Great 
Britain, Canada, Australia, and New Zealand by thus 
acquiring complete control of all the telegraphic and cable 
lines along the ' all icd route *. 

10. Coinage and Measures : 

That with a view to facilitating trade and commerce 
throughout the Empire the question of the advisableiicss of 
recommending a reform of the present units *of weights, 
measures, and coins ought to engage the earnest attention 
of this Conference. 

11. I/njyerial Appeal Court : 

That it is desirable that the judicial functions in regard 
to the Dominions now exercised by the Judicial Committee 
of the Privy Council should be vested in an Imperial Appeal 
Court, which should also be the final court of ap])eal for 
Great Britain and Ireland. 

12. Co-operation and mutual relations between the naval 
and military forces of the United Kingdom and those of the 
Dominions and the status of Dominion navies. 

The resolutions proposed by the Government of the Union 
of South Africa ^ for discussion at the Imperial Conference 
were of considerable interest and importance, and they 
touched upon certain points which had not been suggested 
for discussion by any other Dominion Government. 

In the first place, it was desired by the Union Government 
definitely to raise tlie old question as to the division of the 
Colonial Office and the placing of the Dominions Department 
and the Imperial Secretariat under the control of the Prime 
Minister. The origin of this idea must be ascribed to 
Mr. Deakin, who, at the Colonial Conference of 1907, pressed 
energetically that the status of the Dominions should 

‘ Pap., Cd. 5513, p. IG. 
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receive full recognition in this manner. But at the time 
Sir H. CampheU-Bannerman was imwiUing to accept the 
proposal and of necessity the project dropped. It had not 
been revived by any other Dominion, and the resolution as 
to the constitution of the Colonial Office proposed by Sir 
Joseph Ward was expressly opposed to the separation of the 
office at all, for it contemplated merely that the Secretary 
of State should receive a new title, namely the Secretary of 
State for Imperial Affairs, and that two permanent Under- 
secretaries of State should be created. 

Of the other resolutions the most important were those 
(Nos. 3 and 4) which suggested that if any naval contribution 
was given by a Dominion to the Imperial Government it 
should be permitted to deduct from the amount of that 
contribution any sums which it might expend in connexion 
with naval defence or the creation of naval bases, and that 
in place of the existing preferences granted by the Dominions, 
there should be substituted a system of contribution to 
Imperial naval and local defence. Naturally in this form 
the last resolution was hardly likely to be acceptable to the 
Imperial Government. Canada and Australia had delSnitely 
recognized responsibility in part at least for their own naval 
defence, and were creating navies with that end in view, 
while New Zealand had preferred to make a direct contribu- 
tion towards the cost of the navy. But in either case there 
had been no disposition to suggest that the existing pre- 
ferences should be modified or reduced, and the adoption of 
the proposal would have been purely disadvantageous to the 
Imperial Government. 

The whole proposal was no doubt to be explained by the 
domestic circumstances of the Union. A direot payment was 
made by the Cape and Natal towards the cost of the navy, 
and the Union Government presumably wished to charge 
against that sum the amounts which it expended in local 
naval defence on land, and in this- form the proposal was 
obviously reasonable, but to sacrifice for any-naval contribu- 
tion the benefits of the British preference would have been 
most unfortunate, and the Union Government later with- 
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drew the proposal in toto?- It is hardly Kkelj' that the other 
Dominions would have consented to the proposal, but of 
course the Union may decide to adopt the position Avhich is 
already accepted by Xeydoundland, under which it stands 
out altogether from the principle of preference. It is fair 
to admit that preference has never been very popular in 
South Africa, where it was adopted under the influence of 
the Transvaal before the grant of self-government. 

Of the other resolutions the onlj?- one of consequence was 
that (No. o) referring to naturalization. In South Africa 
the matter was complicated by the objection of the Colonies 
to naturalize coloured persons, and South Africa would never 
be willing to come into a naturalization system which would 
secure for a person naturalized out of South Africa, even if 
a coloured person, the full rights of a natural-born subject. 
But it does not appear that the grant of such rights had 
ever been contemplated by the Imperial Government. 

Of the remaining resolutions. No. 2 asked for concerted 
action to promote better trade and postal communications, 
and to discourage shipping conferences and combines for the 
control of freight rates, a pressing South Africa question ; 
and No. 6 asked that the Imperial Exchequer should in cases 
of death duties and income tax make an allowance for sums 
fairly claimed for those j)urposes in the Colonies. 

§ 3. The Domixiox Parliaments and the Agenda 

The question of the Agenda for the Imperial Conference 
was discussed as early in NewZealand^ as September 23, 1910. 
Mr. Herries, a member of the Opposition, raised the question 
that the proposals to be brought before the Conference should 
be laid before the Legislatures of the several Dominions, so 
that the Legislatures miglit be able to express their opinion 
as to the attitude to be adopted by their representatives. 
The Prime Mnister, or whoever represented the Dominion, 
was only a delegate to express the views of the people whom 
he represented. If matters were submitted no party spirit 
" Pari Pap., Cd.'5ol3, p. lo. 

“ The Postal Act of the Union Parliament (1911) forbids any mail 
contract to be given to a conference line. ^ Debates, cli. 827 seq. 
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\fould be shown, and the expression of opinion by the 
Legislature would have more weight with the Imperial 
Government and the other Dominion Governments than if 
it were merely the opinion of the New Zealand Cabinet. 
Supposing the question of an Imperial Council arose, had the 
Prime Minister any idea of what the opinion of the Parliament 
would be or what the opinion of the country would be ? 
Unless the matter were discussed in the Parliament it would 
be impossible for the Prime Minister to have any certainty 
that he was representing the wishes of the people or even 
that he was representing the wishes of the Parliament. He 
thought that with regard to Imperial relations things were 
di'ifting, and that though matters were satisfactory at 
present there might be danger if in the future Ministries 
at home w'^re more indifferent than they were at present 
to Imperial considerations. He thought that the Prime 
Minister ought to be in a position to recommend a scheme for 
closer relations, as he had inherited the Imperial policy of 
Mr. Seddon, and a discussion of the whole question in Parlia- 
ment would be of great educative value. He thought that 
the Prime Ministers of the Dominions should form a sort of 
Imperial Cabinet and be consulted on all questions of Imperial 
import. That would be a good substitute for an Imperial 
Council, and the Premiers could be consulted by telegraph. 
He did not believe in a representative body sitting in London, 
because by the time the delegates got there they might 
not be representative. He wished to know whether the 
Dominions since they had been Dominions were consulted in 
any way with regard to Imperial politics as distinct from 
English, Irish, or Scotch politics. If New Zealand paid a 
certain amount to the upkeep of the fleet they ought to 
have a voice in the distribution of the fleet and in deciding 
the question of peace or war. He did not know whether 
enough was now being paid to make it a live subject, but 
supposing contributions were increased, the question must 
and would arise as to what say the Colonies which contri- 
buted were to have in the question of the fleet or the question 
of the army. Then again there was the question which he 
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had before raised of the actual relationship of the Colonies 
as an integral part of the Empire ; for example, could a 
Dominion or a Colony be surrendered in the same way as 
France had to give up Alsace-Lorraine as a result of the 
Franco-German War ? There should be some sort of consti- 
tutional system which should prevent such a diplomatic 
catastrophe. Sir Joseph Ward considered that it was quite 
impossible to discuss matters usefully before the Conference. 
It 'was the duty of any representative of New Zealand to 
remember that the Parliament of New Zealand must ratify 
whatever -was agreed upo]i by the Conference. That w'as 
sufficient sa^egu^^rd. and it would be quite impossible to 
discuss -vvithin reasonable limits all the resolutions which 
would be raised. 

On November 23 a further brief discussion took j^lace.^ 
Mr. Taylor, a member of the Opposition, raised the question 
as to the position of tlie Dominions in respect of Imperial 
Conferences. It was proposed, he gathered, to convert the 
position of High Commissioner for each of the self-governing 
Dominions into a i)olitical office, and if this were done there 
tvould be a direct diminution in the pow'er of the Parliament 
of New Zealand. Ho looked with great jealousy upon the 
}iOssibility of the curtailment by the Imperial Conference of 
the powers of the New’ Zealand Parliament. In reply, Sir 
Joseph Ward said that the Government could not be respon- 
sible for suggestions made by the press, and if any resolution 
of the nature indicated w’ere to be passed by the Imperial 
Conference they would place themselves in the position of 
being politely told to mind their own business. The Govern- 
ment W’ere responsible to the peoi)le of their own country 
for what they believed w’ould be in their interests. If 
a representative of Newv Zealand at the Imperial Confer- 
ence attempted to pass a resolution interfering with the 
internal politics of Great Britain, the answ’er w’ould be 
that it W’as entirely outside their domain, and that New 
Zealand should, leave the home authorities to manage their 
own internal affairs, and the reverse principle applied. 

^ Debates, cliii, 913 scii. 
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"'The proposals which the Australian Government desired 
to lay before the Imperial Conference were brought before 
the Commonwealth Parliament on November 25, in connexion 
vdth the Supplementary Estimates.^ The list of subjects 
was laid before the House by Mr. Hughes in a short speech 
in wliich he coupled the question with that of the invitation 
which had been sent by a committee of members of both 
Houses of Parliament in the United Kingdom to members of 
Parliament of the Commonwealth to be present as their guests 
during the period of His Majesty’s Coronation. Mr. Deakin ^ 
strongly approved the invitation to members of Parliament 
to be present at the Coronation, and he dwelt at some length 
on the advantages of the system of Imperial Conferences. 
Up to 1887 the Dominions ranked only as dependencies, and 
practically communicated only by dispatches. There was no 
recognition of the fact that British people whose homes were 
oversea were entitled to Imperial citizenship. The meeting 
of 1907, if less fruitful than it might have been in actual 
achievement, marked a distinction. Never before was such 
weight attached to such a gathering ; never before were so 
many great questions exhaustively considered ; never before 
was so strong an impetus given to the further development 
of this great institution. He regretted very much that the 
proposal put forward by the Government had not been 
debated, in order that the ministers might have spoken in 
Conference with the support of Parliament. He suggested 
that patents and trade marks and trade statistics should be 
added to the agenda, and he asked that the establishment 
of a single Imperial Court of final appeal should be accepted. 
If the Court of Appeal that was given to Australia, however 
eminent it might be — and he admitted that it had been 
immensely unproved during the last few years — ^was not 
good enough for the citizens of the British Isles, it was not 
good enough for Australia, and he hoped that the question 
would be again urged at the forth^joniing Conference. All 
Australian appeals should go to the House of Lords, which 

^ Parliamentary Delates, 1910, pp. 6852-71, 

^ Ibid., pp, 6854 seq. 
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should be supplemented by at least one Australian, one 
Canadian, and one South African judge. 

llr. Deakin also urged that the powers of the Conference 
should be increased, and it should cease to be merely advisory. 
The needs and emergencies of the Empire were growing and 
made every year greater demands for Imperial action and 
often for united action by all the oversea Dominions. That 
united action was only to be obtained when, instead of a 
Conference separated by breaks of four years, continuity in 
character were given to its policy by providing means of 
keeping up the work, following up its suggestions, and giving 
effect to its resolutions. By that means only could the 
Conference be vested with the power that rightly belonged to 
it, making it a thoroughly Imperial body representative of 
the British race in every part of the world, withoftt trenching 
on the local Governments of the Dominions or on the sphere 
of the British Government. It was by means of an Imperial 
Conference and no other way that the people over seas could 
obtain a voice in Imperial affairs, which were their own affairs, 
as they were affected by interests or actions within or without 
the Empire. By means of the Conference Australia had now 
some voice in the Councils of the Empire. Every grant of 
power or influence through the Conference was a gam of 
status. He remembered the time when there was no distinc- 
tion between seM-goveming and Crown Colonies, when the 
self-governing Colonies were not expected to possess diffi- 
culties or problems which could not be settled by the Colonial 
Office. He hoped that ministers would attach the greatest 
importance to the proposition that the self-governing Colonies 
should not remain associated in the same department or with 
the same officials as the Crown Colonies.^ These Colonies 
were under control and subject to advice and dictation 
which self-governing Dominions could not receive, except in 
another fashion, of whose acceptance they must be the 
ultimate judges. The Conference and the affairs under it 
should be entirely independent of the Crown Colonies Depart- 

* As will be seen from Pa/rl. Pap., Cd. 3795, the desired separation was 
effected in 1907 by Lord Elgin, but Mr. Deakin disliked it, Cd. 6273, pp. 4, 5. 
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mfent, and the self-governing communities were entitled to 
be associated with a department, which would never forget 
that they were seK-goveming and that its relations with them 
were not of a dictatorial character. He referred, with 
approval, to the visit of Sir Charles Lucas in 1909, and to the 
value of the High Commissioner, who had direct access to 
the Secretary of State. He alluded also to the necessity of 
Australia having a foreign policy in the Pacific, and especially 
of a larger share of the control of the New Hebrides being 
granted. Ministers must insist in London on the importance 
of the Western Pacific to Australia. This could be carried 
out best by having Australian officials representing Australia 
on the Imperial Secretariat, together with other officers to 
represent the other Dominions. They should be subject to 
the British Prime Minister, but maintained at the cost of the 
Dominions, and they should carry out the instructions sent 
to them from the Dominions. 

Mr. Deakin also regretted that there was no allusion to 
the development of preferential trade, and he referred to the 
enormous advantage that had been gained at the last Con- 
ference by obtaining the profits of £150,000 a year on silver 
coinage. 

Sir William Lyne^ shared generally the views of Mr. 
Deakin, and especially with regard to the secretariat, which 
he thought should be kept entirely distinct from the present 
Colonial administration of England. He was inclined to be 
in favour of an Imperial Court of Appeal, without going so 
far as did Mr. Deakin. 

Mr. Glynn referred to the case of the Declaration of London, 
to the question of naturalization — ^in which he alluded to the 
difficulty of the colour question — ^and to the question of 
the Imperial Court. 

In Canada a debate in the House of Commons was delayed 
until April 20, 1911. 

The question was raised by Mr. Rjster,^ formerly Finance 

^ Parliamentary Denies, 1910, pp. 6861 seq. 

® Home of Commons D^ates, 1910-1, pp. 7504-24; cf. 1909-10, pp. 
410 seq. 
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Minister in the Conservative Government, and then one ef 
the leaders of the Opposition to Sir Wilfrid Laurier’s adminis- 
tration, who made use of the subject as a convenient mode of 
attacking the Canadian Government for lack of energy in 
furthering the interests of the Imperial Conference. He 
pointed out that tlie published papers sliowed clearly tliat 
the Secretariat iiad more than fulfilled the duties whicli 
were cast upon them by the resolution of the (^olonial Con- 
ference of 1907 ; that all the subjects deaJt with by that 
(Conference had given rise to an elaborate correspondence, 
vdth regard to which indifference and delay had been 
shown in a marked degree by the Canadian Government. In 
particular he pointed out how extremely slow Canada had 
been to reply to the repeated efforts of the Secretary of State 
to induce them to submit some subject for conskleratioii at 
the Conference of 1011. He contracted the action of New 
Zealand and that of the (binmonwealth, both of v'hich had 
brought forward a long string of subjects which they desired 
to submit to the Conference, while even the Union of South 
Africa, despite its recent formation, had sent three or four 
subjects which they desired to have discussed. Newfound- 
land itself had shown interest in the question of steamship 
communication with the United Kingdom, while Canada, 
which had brought forvrard that topic at the Conference of 
1 907. had since let the matter rest, and had taken no further 
action with regard to it. 

In reply, Sir Wilfrid Laurier ^ adopted and repeated the 
eulogies pronounced by Mr. Foster on the Imperial Secre- 
tariat, showing the advantages of the adoption of the plan of 
having a secretariat in preference to the more far-reaching 
proposals for an Imperial Council Avhich had been urged 
by Mr. Deakin at the Conference of 1907, and which he had 
been compelled to criticize on the ground that the lime was 
not yet ripe for such advanced proceedings. At the same time 
he paid a very handsome' compliment to Mr. Deakin, whose 
absence from the Conference of 1911 he thought was much to 
be regretted. His explanation of the failure of Canada to put 
‘ IIovsc of Common<i Debates, 1910-1. pi). 7524-30. 
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forward any subjects for discussion was that in his opinion 
there was sufficient work left over from the last Conference 
to occupy fully the time of the new Conference, and that 
his Government had therefore thought it advisable not to 
bring forward new subjects, which would diminish the chance 
of the old questions stiU in debate bemg successfully disposed 
of. He stated that his Government still adhered to their 
determination to secure, if possible, the carrying out of the 
project of the AU-Red Route. So far as communications 
across the Atlantic were concerned, he did not doubt that the 
matter could be arranged ; the difficulty lay in the question 
of the Pacific and in the attitude of Au,stralia towards the 
scheme. So far it did not appear that any scheme which 
could conveniently be produced would shorten appreciably 
the time taken between England and Australia, and -unless 
this could be done it was doubtful whether the Australian 
Government could be persuaded to spend money on the 
service. Moreover, their closer commercial relations with 
New Zealand rendered Australia more un-willing to do any- 
thing to facilitate trade between the two Dominions ; but he 
trusted that it would be found possible on the occasion of the 
meeting of the ministers at the Imperial Conference to arrange 
for some degree of preferential trade between Canada and 
Australia, a step which might be assumed to result in the 
increase of the willingness of Australia to assist in the estab- 
lishment of better communications between the Common- 
wealth and Canada. 

On this occasion Sir Wilfrid Laurier made no mention of 
a question which he had raised previously,® namely the 
question whether some recognition should not be given of the 
quasi-diplomatic status enjoyed in Canada and the other 
Dominions by Consuls-General and Consuls of the great 
Powers. The point has been discussed at considerable length 
in Canada, especially in connexion with the question of 
precedence. Consuls at present h^e no precedence of right, 
as they have no diplomatic status, and it has been brought 

‘ The subject -was not mentioned at the Conference at all 

‘ See Canada House of Commons Debates, December 7, 1910, p. 978. 
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more and more prominently forward by the tariff negotiations 
which have recently taken place with the German, Italian, 
Belgian, Netherlands, and Japanese Consuls-General or 
Consuls. 

On the question of naturalization, however, Sir Wilfrid 
Laurier indicated as a difficulty the fact that while by 
naturalization in Canada an American became a Canadian 
citizen, he did not when outside the limits of Canada become 
a British citizen at all, and this position v'as an unfortunate 
one, as tending to accentuate the distinction between Cana- 
dian citizenship and membership of the Empire. 

§ 4. The Psoceedi^^gs of the Co^fesexce - 

The Conference held twelve meetings from Jlay 23 to 
June 20. Thirteen ministers attended,- and for the first 
time the Prime Minister presided almost throughout the 
proceedings. The business character of the proceedings 
was also increased by tiic strict adherence to tlie rule of 
excluding from the Conference all Imperial ministers who 
were not actually reej^uired to attend for purposes of discus- 
sion. The Secretary of State for the Colonies, of course, 
attended all the meetings and took the chair in the absence 
of the Prime Minister ; on one occasion, in Mr. Harcourt’s 
unavoidable absence, Sir W. Laurier took his place. There 
were also present, on various occasions, the Secretaries of 
State for Home x4.ffairs, Foreign Jiff airs. War, and India, the 
Chancellor of the Exchequer, the Lord Chancellor, the Presi- 
dents of the Board of Trade and the Local Government Board, 
and the Postmaster -General. 

The proceedings were, as in 1907. private, but a daily 
precis of the Conference was published, and a full report 
appeared in July after revision by the members. Sir J osepli 

^ For tlio precis, see Pari. Pap., Cd oT-il ; tor the Rei^ort, Cd. 5745 ; fur 
the papers presented, Cd. o74G-l, 5746-2. 

^ Right Hon. Sir W. Laurier, Hon. Sii* F. Borden (Minister of Defence), and 
Hon. L. P. Brodeur (Minister of Marine) represented Canada; Hon. A. Fisher, 
the late Hon. E. L. Batchelor (Minister of External Affairs), and Hon. (4. F. 
Pearce (Minister of Defence), Australia ; Right Hon. Sir J. Ward and 
Hon. Dr. (now Sir J. ) Findlay (Attorney- General), New Zealand ; Right Hon. 

1279*3 D d 
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Ward’s motion for publicity was unanimously rejected by 
his colleagues,^ and in 1907 he himself had not favoured it. 

Of the topics discussed those of political importance were 
(a) the question of the Imperial Council and the reorganiza- 
tion of the Colonial Office ; (6) the questions of foreign 
politics arising from the Declaration of London and the 
desire of the Dominions to be freed from inconvenient 
treaties ; (c) the question of British Indians, especially as 
connected with merchant shipping ; (d) the Imperial Court 
of Appeal ; (e) Naturalization. 

Less immediately political were the discussions as to (f) 
the improvement of commercial relations, (g) the All-Red 
Route, and (h) emigration and labour exchanges. Another 
group of topics Avas (i) proposals for postal and telegraph 
reform, and efforts were made to secure (j) reciprocity as to 
income-tax and death-duties. The attempt to secure (k) 
either decimal coinage or the metric system of weights and 
measures was not seriously pressed. On the other hand, 
(1) shipping conferences and rebates evoked an ardmated 
discussion. The usual proposals for (m) uniformity in law, 
including the topics of alien immigration exclusion, com- 
panies, copyright, patents, trade marks, and accident 
compensation, were hardly debated, though more progress 
was made with {n) the question of reciprocal legislation as to 
deserted and destitute persons. The advisability of extending 
the (o) recognition of Colonial and Imperial judgements was 
asserted, (p) co-operation as to international exhibitions was 
agreed to in principle, and a far-reaching scheme of (q) 
reciprocal legislation as to conspiracy was allowed to drop. 
Resolutions were also agreed to as to (r) Suez Canal dues and 
(s) the celebration of the King’s birthday, and Mr. Msher 


General Botha, Hon. F. S. Malan (Minister of Education), and Hon. Sir D. 
de V. Graafi (Minister of Public Works, Posts, and Telegraphs), Union of 
South Africa ; Hon. Sk E. P. Morris and ^ou. R. Watson (Colonial Secre- 
tary), Newfoundland. The Secretaries were Mr. (now Sk) H. W. Just, 
Mr. W. A. Robinson (Senior Assistant Secretary), add Dr. A. Berriedale 
Keith (Junior Assistant Secretary). 

‘ Cd. 6745, pp. 28-32. 
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finally moved (t) resolutions in favour of holding a further 
Conference in one of the Dominions, and a reciprocal inter- 
change of ministerial visits. 

(a) The Imperial Council and the Reorganization of the 
Colonial Office'^ 

The proposal for the establishment of an Imperial Council 
of State brought forward by the Government of New Zealand 
assumed in the course of discussion a somewhat different 
form. Sir Joseph Ward, in developing the proposal, dwelt 
upon the constant growth of the self-governing Dominions 
and on their just claim to be given a share, though at present 
a subordinate share, in the conduct of Imperial policy. At 
present the Imperial Government’^ W'as solely re^onsible for 
the issues of peace and war, and thus by its policy it could 
involve the self-governing Dominions in w'ar, even though it 
remained for those Do mini ons to decide to what extent they 
would actually co-operate. 

To remedy the defect he proposed that there should be 
established a Parliament of Defence, which would include the 
consideration of foreign polioy and of international treaties 
in so far as they affected the Empire and such other Imperial 
matters as might by agreement be transferred to such a 
Parliament. He proposed that Canada, Australia, South 
Africa, New Zealand, and Newfoundland should elect to an 
Imperial House of Representatives for Defence one repre- 

^ Cd. 5745, pp. 36 seq. Cf. Col. Hughes’s similar scheme, Canada Hoiwe 
of Commons D^ates, 1906-7, pp. 2840 seq. 

® The Imperial Government is the Government of the United Kingdom 
(the two are used synonymously in the Proceedings and Besolutions) as 
matters now stand, and Sii’ J, Ward’s proposal was to make it Imperial in 
the larger sense of including representatives of the Empire as a whole. In 
his interesting study of Imperialism (Ottawa, 1911), Mr. J. S. Ewart seems 
to forget that historically Imperial as used of the British Crown and Govern- 
ment is rather a signification <4 independent sovereignty (on a footing of 
equality with the Roman Empire — ^recognized in the case of William III 
formally by the Empire) than of control over dependencies. The British 
Empire connotes really the whole as an independent unit of international 
law, not a dominion of one part over the rest. Cf . 24 Hen. VIII. e. 12. 

I)d2 
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sentative for each 200,000 of their white population ; that 
is, Canada 37, Australia 25, South Africa 7, New Zealand 6, 
and Ne^ioundland 2 members, making a total of 77* The 
mode of election was to be left in each case to be determined 
by the Domuiion in question* The United Kingdom should 
elect representatives on the same basis, say 220 members, 
and the term for which they were elected should be five 
years. In addition, the United Kingdom and each of the 
Dominions should elect for such term and in such manner as 
it should think fit two representatives to be members of an 
Imperial Council of Defence, the functions of the Council to 
be in the main consultative and revisory. There would be 
an executive of not more than 15 members, of whom not 
more than one should be a member of the Senate, and the 
functions ot the Imperial Parliament of Defence would be 
peace and war, treaties and foreign relations generally in 
their bearing on Imperial defence, and the providing of the 
revenues for the foregoing purposes. For the first ten years 
the Parliament should have no power of taxation, but the 
amount payable by each of the Dominions should be a debt 
payable to the exchequer of the Imperial Parliament of 
Defence. At the expiration of ten years such amount should 
be raised and paid in such manner as the respective Dominions 
agreed to. The amount to be contributed by the overseas 
Dominions for Imperial defence and war should be per capita 
of population not more than 50 per cent, of the amount 
per capita of population contributed by the United Kingdom 
for this purpose, but for all other purposes the contributions 
should be on an equal per capita basis. He recognized that 
his scheme presupposed an alteration in the United Kingdom 
to a federal system. He put forward detailed proposals as 
to the raising of a revenue in future for naval defence and 
the building of a large fleet of Dreadnoughts. 

In answer to further questions. Sir Joseph Ward explained 
that the executive responsibility •with regard to war and 
peace would rest with the Executive Council of fifteen, which 
would be elected by and responsible to the Parliament 
body, .and he argued that the large predominance of the 
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representatives of the United Kingdom on the Parliameht 
body would make up for the loss by the Imperial Government 
of its present control of foreign relations. In fact the Imperial 
Government would have practically the same power as at 
present, but it would be a real Imperial Government, as 
the Dominions would be indirectly represented. Sir Joseph 
Ward added that even if no meml^er of the Conference should 
be in agreement with his views he would still hold that the 
existing position was unsatisfactory, and that some measure 
must be devised for the representation of the growing 
democracies of the Dominions. 

The proposal, however, failed to find acceptance in any 
quarter. Sir Wilfrid Laurier ^ said that even had the 
resolution remained in its original form he would have had 
some difficulty in accepting it, but a legislative'^body which 
had power to impose expenditure but could not raise revenue 
was quite indefensible, and the projiosal was absolutely 
impracticable. Mr. Fisher ^ was of opinion that there was 
nothing the matter vith the Government of the Empire 
which could not be removed by conference from time 
to time. Even had the proposal as originally drafted been 
put forward he could not have accepted it in that form. 
General Botha ^ was also unable to concur in the proposal ; 
he was of opinion that an Imperial Council must necessarily 
encroach upon the self-governing powers of the various parts 
of the Empire. He did not think that the time was yet ripe 
for the coming into existence of a body of elective represen- 
tatives of the different parts of the Empire. Sir Edward 
Morris ^ also thought that nothing could yet be done : even- 
tually some representation in the Imperial Parliament would 
be desirable, but the control of war and treaties and foreign 
affairs must at least for a very long time still rest in the 
hands of the Imperial Government, 

Mr. Asquith,^ on behalf of the Imperial Government, 
referred to the memorial ’^resented to him by a large number 

^ Cd. 5745, pp."C7, 68. See Sir J. Ward’s reply on p. 72, 

® Ibid., pp. 68, 69. ® Ibid., pp. 69, 70. 

* Ibid., pp. 70, 71. ® Ibid., pp. 71, 72. 
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of members of the House of Commons in favour of steps being 
taken to associate the Dominions with the conduct of Imperial 
affairs From the Imperial point of view the authority of 
the Government of the United Kingdom would be hopelessly 
impaired by the creation of the new Council, and from the 
point of view of the Dommions the new Council would inter- 
fere with their self-government. 

The resolutions proposed by the Government of New 
Zealand for the reconstruction of the Colonial Office were not 
formally moved by Sir Joseph Ward, because, with his permis- 
sion, the Secretary of State for the Colonies,® with a view to 
abbreviating the discussion, put forward certain suggestions 
of the Imperial Government with regard to the matter. 
M r. Harcourt explained that the office was already in effect 
completely "divided below the Permanent Under-Secretary 
of State. There were the Dominions Department and the 
Crown Colonies Department, and in common the General 
Department, including the legal branch, the registries, 
the library, the accounts branch, the copying branch, the 
printing branch, and honours, and similar questions. The 
Imperial Government were prepared to create two Permanent 
Under-Secretaries if desired, but for office purposes it would 
be difficult, and again, the only person, if the change were 
made, who had experience of the Dominions and Crown 
Colonies work would be the political chief. 

Moreover, it would no doubt be desired by both Australia 
and New Zealand that the Dominions Under-Secretary 
should have knowledge of the work in the Pacific and in the 
South African Protectorates, and even Canada was interested 
in the West Indies.® Then as regards the Secretariat, there 

^ See House of Commons Delates, April 19, 1911, xxiv. 957 seq. Special 
stress was laid in this somewhat academic discussion on the advantages of 
a full explanation of foreign politics being made to the Prime IMinisters of 
the Dominions. ® Cd. 5745, pp. 76 seq. 

® Cf. the proposal in Bahamas in 1911 for union with Canada, and the 
Royal Commission of 1910 for the consideration of the relations of Canada 
and the West Indies ; see its Report in Cd. 5369, and of. Cd. 5582, pp, 7, 8 ; 
4991, 5370, 5371. Canada and the West Indies co-operate in a steamer 
service for goods and mails ; cf. Cd, 86, 3096, 
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already existed one which had been highly praised by Sir 
Wilfrid Laurier in the Dominion Parliament. To increase 
the utility of the Secretariat the Imperial Government were 
prepared to set up a standing committee of the Imperial 
Conference which would contain the Secretary of State, the 
Parliamentary Under-Secretary, Permanent Under-Secretary, 
Under-Secretary for the Dominions, and the High Commis- 
sioners or other representatives of the self-governing Domi- 
nions, and the Secretary would be chosen from the Dominions 
Department. The business of this committee would be to 
consider the carrjdng out of resolutions arrived at at Imperial 
Conferences, proposals for the next conference, and subsidiajy 
and cognate matters. The committee must be absolutely 
advisory and not executive. It would advise the Secretary 
of State, who would communicate with thf Dominion 
Governments as to the discussions of the committee, but 
of course the High Commissioners could also communicate 
with the Dominion Governments. The Secretary of State 
should have the power to summon the political or permanent 
heads of other Government departments to deal with 
technical questions. He inquired what position the Dominions 
would desire the High Commissioners to occupy m the 
scheme. In the discussion which followed certain difficulties 
were pointed out. Sir Wilfrid Laurier ^ was anxious that 
nothing should go before the committee which would affect 
merely the relations between one Dominion and the United 
Kingdom ; the South African representatives ® were doubtful 
as to whether it would not be madvisable to make the High 
Commissioner a political officer, as of course he was in the 
main required for commercial business, and it might be diffi- 
cult to make a suitable selection if the officer concerned 
were required to be a political agent. On the other hand, 
Mr. Fisher ® was anxious for a very free consultation between 
the High Commissioner and the Imperial Government with 
regard to foreign affairs.^ Sir Joseph Ward* urged strongly 
that, in the interests of the continuity of the work of the 

Cd. 6745, pp.[.83 seq. ‘ Ibid., pp. 91 seq. 

“ Ibid., pp. 87, 88. * Ibid., pp. 80 seq. 
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Conference, it was essential that something should be done 
to maintain touch between the several Conferences, and 
he pressed for the further consideration of his scheme. 
IMr. Harcourt, therefore, undertook to circulate a definite 
proposal to the Conference for consideration. 

At the meeting of June 8 the Conference resumed the 
discussion of the question of the proposed Standing Com- 
mittee of the Imperial Conference which had been brought 
forward by the Imperial Government.’- Mr. Harcourt had 
circulated for the consideration of the Conference a memo- 
randum ® in which he had outlined more precisely the nature 
of his proposal. He reminded the Conference that in the 
last paragraph of the first resolution of the Conference of 
1907 it had been agreed ‘ that upon matters of importance 
requiring consultation between two or more Governments 
which cannot conveniently be postponed until the next 
Conference, or involving subjects of a minor character or 
such as call for detailed consideration, subsidiary Conferences 
should be held between representatives of the Governments 
concerned specially chosen for the purpose ’. In accordance 
with this resolution two subsidiary Conferences — ^the Defence 
Conference of 1909 and the Copyright Conference of 1910 — 
had been held, and His Majesty’s Government now suggested 
that any matters which could not conveniently be dealt with 
by subsidiary Conferences should be referred, with the con- 
sent of the several Governments, to a Standing Committee 
of the Imperial Conference, which would thus be a subsidiary 
Conference not limited to one subject, and meeting at more 
or less regular intervals for the transaction of business 
referred to it by the Secretary of State for the Colonies with 
the assent of the Dominion Governments. As a parallel to 
such a Committee were adduced the Standing Committee of 
the Board of Trade, which advised the Board of Trade on 
commercial intelligence and the diffusion of commercial 
information, and the Advisory Committee appointed to 
advise the Board of Trade and the Colonial- Office upon the 
administrative work of the Imperial Institute, and reference 
* Cd. 6746, pp. 173 seq. ^ See Cd. 6746-1, pp. 212-4. 
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was made also to the x\dvisory Committee unanimousiy 
recommended by the Imperial Education Conference of 1911. 
The committee would consist of the Secretary of State for 
the Colonies, the Parliamentary and Permanent Under- 
secretaries, the Assistant Under-Secretary for the Dominions, 
the Secretaiy to the Imperial Conference, the High Commis- 
sioners or other representatives of the Dominions, and in 
addition the Secretary of State would have a right to summon 
to any meeting the political or permanent heads of other 
departments which might be specially concerned in subjects 
to be discussed. The committee would be purely advisory, 
not executive. It would be advisory of the Secretary of 
State, would deal only with matters concerning the last 
Conference or preparations for the next Conference, or any 
other matters which seemed to be appropriarte questions 
between both. The Dominion Governments would in every 
case be consulted as to their vilHngness for the submis- 
sion of questions to the committee, and the advice of the 
committee would be given to the Secretary of State and 
communicated to the Dominion Governments through the 
Governors-General, though the High Commissioners or other 
representatives of the Dominions would of course be at liberty 
to inform their Governments of the proceedings. Apart 
from Conference questions the ordinary communications of 
the Secretary of State with the Governors-General of the 
Dominions would continue as at present. It was explained 
that the Imperial Government did not desire to press the 
appointment of such a standing committee should the 
Dominion ministers be imwilling to accept the proposal, but 
they thought that a standing authority might be of sub- 
stantial advantage in securing efficiency of working of the 
Secretariat and the Conference. 

Sir Joseph Ward ^ advocated the adoption of the proposal 
subject to the omission of the express reference to the High 
Commissioners, as he preferred that the Governments should 
be left entirelj^wfree as to what representatives they should 
choose. Mr. Fisher^ also considered that it was desirable, in 
^ Cd. 5746, pp. 174 seq. " Ibid., p. 176. 
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Ti®w of the frankness with which the Imperial Government 
had taken the Dominion Ministers into their confidence, that 
there should be some subsidiary body to facilitate closer 
communication, and he agreed that such a body, if estab- 
lished, should be purely advisory. Mr. Batchelor ^ thought 
that the advisability of such a standing committee was not 
open to doubt, especially in view of the fact that no question 
could be referred to the committee without the consent of 
aU the Dominion Governments. But General Botha ^ was 
quite unable to accept the proposal. He pointed out that the 
object of the Conference required the attendance of members 
of ministerial standing, and that it would be unsatisfactory 
if some ministers sent their High Commissioners to represent 
them and others were represented by ministers. He was 
wholly in favour of subsidiary Conferences to which ministers 
would be sent, but he could not accept a standing committee 
which would interfere in any way with the work of the 
responsible Governments. Sir Edward Morris® shared 
General Botha’s view. Nothing could be done with the 
proposed committee which could not be done by the various 
public departments in correspondence with the Dominions 
through the Colonial Office. Conferences were not able 
really to do much work directly ; the present Conference 
had had a comprehensive agenda put before it, but the net 
result would probably only be one or two important matters 
which were not on the agenda at all. To set up the proposed 
body would lead to circumlocution and confusion. 

Sir Wilfrid Laurier ^ viewed with serious apprehension the 
intervention of any body whatever between the Home 
Government and the Governments of the Dominions. The 
relations between the Dominions and the Mother Country 
should be carried on directly by the Governments themselves. 
The organization of the Colonial Office had given ample 
satisfaction, and he thought that matters should be left as 
they were. The views of South ASrica were reinforced by 
Mr. Malan,® who thought that the committee would lower 

* Cd. 6745. p. 176. “ Ibid., pp. 177-9. 

“ Ibid., pp. 177, 180. * Ibid., pp. 180, 181. ' Ibid., pp. 182, 183. 
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the status of the Dominions as compared with that of the 
United Kingdom, for if it were advisory to the Secretary of 
State, it would seem to follow that the conference itseK 
would he merely advisory to the Secretary of State, If, 
moreover, the High Commissioners sat on the committee, 
there would be no advantage over the present position, for 
the High Commissioners were officials only, and thej’’ could 
not, like Prime Ministers assembled in Conference, be 
expected to take the larger view of the interests of the whole 
country and even of the whole Empire. The day might 
come when different arrangements might have to be made, 
but when it did come these arrangements must be on the 
sound British principle, not of government by ofiScials, but 
of government by persons elected by, and responsible to 
the people. 

As a result of the discussion Mr. Harcourt ^ immediately 
declared that there was not sufficient unanimity to make it 
worth while to proceed with the proposal. The suggestion 
was made in order to meet what was understood to be the 
wish of some of the Dominions, and it did not represent any 
conscious want on the part of the Home Government. Sir 
Joseph Ward ^ much regretted the rejection of the proposal, 
and he laid stress upon the necessity of some means of 
continuing the work of the Conference during the interval 
when it was not in session, and on the great difficulty of 
sending ministers from so distant a place as New Zealand 
to sit on subsidiary Conferences, and without such subsidiary 
Conferences it was impossible for the Dominion Governments 
to co-operate. The proposal would not in any way have 
prejudiced the position with regard to the Imperial Council 
which he had proposed, and he was sure that that Council 
would come in any case when public opinion was ripe for 
such a reform. 

Finally Sir Joseph Ward formally withdrew his resolution, 
and the Government of South Africa withdrew their resolu- 
tion in favour cf placing the Dominions Department of the 
Colonial Office under the Prime Minister ; this was shown 
^ Cd. 5745, p. 193. " Ibid., pp. 188 seq. 
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by the Prime Minister to be impossible in practice : there 
were 27,000 papers a year to be dealt with, of which 1,000 
must go before the poKtical head of the office, and no Prime 
Minister could face the duty. Sir J, Ward also withdrew 
his proposed change of the title of the Secretary of State.^ 
The Conference then discussed the question of the inter- 
change of civil servants which was brought forward by 
Sir Joseph Ward,^ viz. ‘ That it is in the interests of the 
Imperial Government and also of the Governments of the 
overseas Dominions, that an interchange of selected officers 
of the respective Civil Services should take place from time 
to time with a view to the acquirement of better knowledge 
for both sermces with regard to questions that may arise 
affecting the respective Governments. Mr. Harcourt sym- 
pathized with the view that there should be greater mutual 
knowledge, but he dealt upon the difficulties which lay in the 
way of a formal interchange of civil servants. If, however, 
any Dominion Government sent over representatives and 
attached them to the High Commissioners’ Office, they 
would be given full facilities to become acquainted with the 
work of the different public departments. Similarly, mem- 
bers of the Colonial Office had been attached to the staff of 
the Govemors-General of the Union of South Africa, the 
Dominion of Canada, and the Commonwealth of Australia, 
and the Colonial Office would have the advantage of their 
knowledge and experience when they returned, while visits 
had been paid to some of the Dominions by Sir Charles 
Lucas and Mr. Just. He would be glad also to afford any 
further assistance possible to the Dominion Governments. 
Mr. Batchelor for the Commonwealth of Australia accepted 
the view of Mr. Harcourt, and the resolution was' therefore 
adopted with the substitution of ‘ visits ’ for the proposal 
of interchange, 

^ The dislike to the word Colony as applied to self-governing dominions, 
though real (of, Ewart, The Kingdmi PapfTs, pp. 20-2, and Mr. Lynch’s 
successful blocking of a Governor’s Pension Bill which used the term in 
1911), is not very intelligible to Englishmen, and c?e/ado Dominion Ministries 
constantly use it. Dominion has no adjectival equivalent. 

^ Ibid., pp. 194-6, 
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(6) The Declaration of Londoyi and the Treaty Power 

The discussion with regard to the question of the Declara- 
tion of London was initiated by Mr. Fisher,^ who explained 
that the matter on which he desired in the main to lay stress 
was the fact that it was desirable that in such cases the 
Dominion Governments should be consulted before inter- 
national agreements were actually dravm up. The actual 
criticisms which would be made on the terms of the agree- 
ment were not in his opinion of such importance, and were 
matters in which he recognized the Imperial Government 
must ultimately decide ; but he contended for the principle 
that the time had come when it was both convenient and 
proper that the self-governing Dominions should be consulted 
before negotiations were agreed to. , 

Mr. Batchelor ^ also expressed the same opinion, and 
pointed out that the Commonwealth had inquired in 1909 
as to whether some alterations could not be made in the 
terms of the Declaration, and they had been told among 
other things that it was too late then to take any action. 
The Commonwealth had acted as soon as they knew of the 
existence of the Declaration, and his contention was that they 
should have been informed of the matter at an earlier date. 

The detailed criticisms put forward by Mr. Batchelor with 
regard to the Declaration were in the main those which have 
been urged repeatedly in this country. In Australia dissatis- 
faction was felt with the rules under which food was regarded 
as conditional contraband, inasmuch as the vagueness of 
the terms of the Convention might render it impossible to 
send food at all to Great Britain in case of war without it 
running the risk of being confiscated as being contraband 
of war. 

Moreover, the Australian Government objected to the pro- 
visions which permitted the sinking of neutral vessels by 
belligerents, and they held that it would be possible on this, 

^ Cd. 5745, pp. 97, 98. The Conference had before them Park Pap,, 
Cd. 4554, 5418 ; House of Lords Debates, March 8, 9, and 13, and notes by 
Lord Desart ; Cd. 5746-1, pp. 4-20. ® Ibid., pp. 98 seq. 
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and on tke question of the conversion of merchant vessels 
into men-of-war to obtain some modification before the 
Convention finally took effect. 

Sir Edward Grey ^ then explained the views held by His 
Majesty’s Government both as to the merits of the Conven- 
tion and the question of consulting the Dominions with regard 
to treaties. 

On the merits of the Convention he elaborated the fact 
that the Convention arose out of the decision to set up a Prize 
Court arrived at at The Hague in 1907 ; he contended that 
such a Prize Court was an unquestionable improvement on 
the existing arrangement under which the Courts of belli- 
gerents decided finally on the complaints of neutrals in 
respect of the seizure of neutral vessels. But it was essential 
to ^aw up some rules for the guidance of the Court, and this 
explained the fact of the drawing up of the rules embodied 
in the Declaration of London. As regards the substance of 
these rules it must be remembered that they were a com- 
promise. Great Britain had secured very considerable con- 
cessions from other Powers. Before the Declaration there 
was nothing to prevent any foreign Power declaring aU food 
contraband, and now it could only do so under strictly 
defined conditions, and indeed the onus was normally thrown 
on the captor, and not as hitherto on the ship, to prove the 
offence of carrying contraband. 

Similarly, though His Majesty’s Government disliked very 
much the sinkiug of neutral vessels, they had found that 
many of the Great Powers were not prepared to share their 
view on this matter, and the United States in particular had 
been very anxious that the compromise embodied in the 
Declaration of London should be accepted, as representmg 
at any rate a considerable improvement on the arrangements 
which existed before the Declaration. 

With regard to the question of consulting the Dominions 
as to treaties. Sir E. Grey explained that the fact that they 
were not consulted with regard to the Declaration arose out 
of the fact that they were not consulted as regards Hague 
* Cd. 6746, pp. 104 seip 
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Conventions. He was quite prepared that in the future the 
Dominions should be consulted, and that representatives 
should take part in any inter-departmental Conference which 
might be held to discuss such questions, but he emphasized 
the fact that in many cases it would be necessary in the 
actual course of negotiations for the Foreign Secretary to 
accept responsibility for a decision, just as indeed he did 
with regard to the other members of the Imperial Cabinet ; 
time would often not permit of the formal consultation of 
any one save the Prime Minister on such questions as these. 

Sir Wilfrid Laurier ^ was not, however, quite prepared to 
accept the principle that the Dominions must be consulted 
with regard to treaties of a political character. This implied, 
in his opinion, that the Dominions were prepared automati- 
cally to put their forces in time of war at the disposal of the 
Mother Country, and this was essentially a step which 
Canada was not yet prepared to take. 

As regards the actual terms of the Declaration of London, 
he thought that they were a very great improvement on the 
eidsting condition of affairs, and that they should be accepted 
gladly. 

Sir Joseph Ward ^ shared the views of Mr. Fisher as to the 
desirability of consulting all the Dominions with regard to 
treaties, and he explained at length the reasons which 
induced him to believe that the Declaration of London was 
in every respect an admirable arrangement. 

Dr. Findlay® also, as a la'wyer, explained in detail his con- 
viction of the great merits of the Declaration as an attempt 
to settle many vexed questions of international law. 

On the resumption of the discussion of the Declaration of 
London on June 2, General Botha ^ expressed his view that 
it was in the highest interests of the Empire that the Imperial 
Government should not definitely bind itself to any agreement 
with a foreign country which might affect a particular 
Dominion without first consulting that Dominion. South 
Africa had no grievance in the past on this head, but he 

* Cd. 5745, pp. HC, 117. ‘ Ibid., pp. 118, 119. 

* Ibid., pp. 120 seq. * Ibid., pp. 125-9. 
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claimed this to be a sound principle in the interests of the 
Empire. The Declaration itself he thought an advance 
upon the existing position, and he held that the balance of 
advantage was clearly in favour of ratification. 

Sir Edward Morris,^ on behalf of Newfoundland, similarly 
welcomed the readiness of the Imperial Government to 
accept for the future the principle of consultation, and he 
thought that the creation of an International Prize Court 
and the definition of its sphere of operations by the Declara- 
tion were of great value. 

Mr. Fisher ^ then expressed his readiness to move a new 
resolution in place of that which he had brought forward. 
The new resolution, which was drafted in consultation with 
the Imperial Government, ran : — 

That this* Conference, after hearing the Secretary of State 
for Foreign Affairs, cordially welcomes ® the proposal of the 
Imperial Government, viz. : 

(а) That the Dominions shall be afforded an opportunity 
of consultation when framing the instructions to be given to 
British delegates at future meetings of the Hague Conference, 
and that Conventions affecting the Dominions provisionally 
assented to at that Conference shall be circulated among the 
Dominion Governments for their consideration ; and 

(б) That a similar procedure, when time and opportunity 
and the subject-matter permit, shall as far as possible be used 
when preparing instructions for negotiation of other inter- 
national agreements affecting the Dominions. 

This resolution was unanimously accepted, the qualifica- 
tion under the second head being sufficient to remove the 
objections felt by Sir Wilfrid Laurier to any system under 
which the Dominions should claim an absolute right of being 
consulted as to international treaties, thus bringing upon 
themselves the corresponding absolute obligation to take 
active part in British wars. 

Sir Joseph Ward^ then suggested that the Conference 
ought to pass a resolution in favour of the ratification of the 

' Cd. 5746, pp. 129, 130. * Ibid., p/. 130 seq. 

’* A phrase suggested by Sir E. Monis as more appropriate than ‘ concurs’, 
Cd. 5745, p. 132. 
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Declaration, and Mr. Asquith ^ explained that the Govern- 
ment would attach considerable importance to the passing 
of such a resolution. The Declaration was a tremendous 
step in advance. It laid down a code of international law, 
and it set up an International Court which might be trusted 
to act impartially in the administration of the code. Nor by 
the ratification of the Declaration would the Imperial Govern- 
ment prejudice their position with regard to obtaining further 
improvements in the state of international law in due course. 

Mr. Fisher, however, was not prepared to approve wholly 
of the Declaration. It would be wrong indeed to abandon 
such a great step in advance, and while under the circum- 
stances the Government of the Common^vealth could not 
give their full approval, they would go so far as not to 
oppose the resolution, which was then passed, the Common- 
wealth of Australia abstaining from the vote.‘^ 

The remainder of the morning session of June 2 was occupied 
in a discussion of commercial relations and British shipping. 

Mr. Pearce,^ on behalf of the Commonwealth, reminded 
the Conference of the fierceness of the competition which 
British shipping had to undergo at the hands of subsidized 
foreign shipping which was available for use in time of war 
by the foreign Governments which subsidized it. To give 
an advantage to British shipping the Commonwealth Govern- 
ment in 1906 had proposed to give a preference of 5 per cent, 
to British goods carried by British ships, manned by white 
labour, but the Bill had been reserved on the ground that the 
proposal conflicted with treaties between the United Kingdom 
and foreign countries. Mr. Pearce urged that these treaties, 
which were not, he understood, of much importance, should 
be denounced in so far at any rate as they affected the 
Dominions and prevented action in favour of British ship- 
ping. He admitted that in this case the condition of manning 
by white labour had caused a further difficulty, but that 
was not the ground on which the matter had broken down, 

^ Cd. 5745, pp. 135, 133. Ibid., pp. 133, 134, 

® Ibid., pp. 134-6; of. Mr. Glynn in Commonwealth Parliamentary 
Dehaies, 1911, pp. 172 seq. 
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an& the question might be discussed quite apart from the 
general policy of the British Government in eking out even- 
handed treatment to all sections of the population of the 
Empire whether white or coloured. 

Li replying for the Board of Trade Mr. Buxton ^ expressed 
the appreciation of the Imperial Government of the desire 
of the Commonwealth Government to assist British shipping, 
but the matter had to be considered in connexion with 
British shipping all over the world, and it was not merely 
a question of denouncing treaties, but of the effect of such 
denunciation on trade elsewhere. 

Sir Wilfrid Laurier ^ took up the treaty question in con- 
nexion with the position of Canada in the most-favoured- 
nation treaties, which compelled Canada to concede to some 
twelve countries the same advantages which it had given 
to the United States and to France. He proposed at a later 
date to move a resolution requesting His Majesty’s Govern- 
ment to open negotiations with the several foreign Govern- 
ments having treaties which applied to the overseas 
Dominions, with a view to securing liberty for any of those 
Dominions which might so desire to withdraw from the opera- 
tion of the treaty without impairing the treaty in respect 
to the rest of the Empire. 

Sir Joseph Ward® thought it advisable that every assist- 
ance should be given to British shipping as against heavily 
subsidized foreign shipping, but he deferred an opinion on the 
treaty question pending Sir Wilfrid Laurier’s explanation 
of his resolution, and he also deferred for the fuller discussion 
as regards navigation, on June 19, the question of the 
employment of coloured seamen on British ships. 

On the resumption of the treaty discussion on June 16, 
little difficulty was found in arriving at an agreement. 
Sir W. Laurier^ pressed for the removal if possible of the 

^ Cd. 5745, pp, 136-8. ® Ibid., pp. 138, 139. ® Ibid., pp. 139 seq. 

* Ibid., pp. 334-6, where Sir Wilfrid answered the ^arguments adduced 
in The Times of June 7, 1911, that his new proposals involved a breach of 
the commercial unity of the Empire, by insisting that, with different fiscal 
systems in every part, no such unity was possible or actual. Of. p. 1153. 
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obligations of old treaties ; he recognized that the Govern- 
ment in commercial treaties never now bound the Dominions 
without consultation, and that the old treaties were historical 
relics, but he asked for their alteration, if possible, in the 
interest of the Dominions, just as the German and Belgian 
treaties had been got rid of. The other ministers concurred, 
and Sir E. Grey^ at once readily accepted the proposal, 
which was in harmony with the modern view of the treaty 
power as it affected the Dominions, but as there might be 
difficulties in the process, he explained that if any Powers 
declined to permit the separate withdrawal of the Dominions, 
the Government would endeavour to negotiate new treaties 
with the usual separate adherence and withdrawal clauses, 
on the understanding that the old treaties would be abrogated 
by the new, but without denouncing the olcT treaties until 
new treaties had been agreed upon. If the Powers refused 
to accept the proposals, the matter could stand over for the 
next Imperial Conference to consider. 

(o) British Shipping and British Indians 

On June 2, after the discussion of navigation law and 
treaties, Mr. Fisher ^ moved the resolution of the Govern- 
ment of Australia in favour of uniformity in the treatment 
of British shipping. Mr. Pearce,^ on behah of the Common- 
wealth Government, took exception to the control by the 
Imperial Government of merchant shipping legislation in the 
Dominions. He held that the Board of Trade should not 
take exception to Dominion legislation before it had actually 
become law, and he maintained that the Government of 
Australia had no desire to interfere unfairly with British 
shipping, but were merely anxious to see that British ships 
did not compete unfairly with Australian vessels. 

Sir Joseph Ward,^ on the other hand, thought that it was 
perfectly fair that the Imperial Government should call the 
attention of the Dominions to questions of merchant shipping 

^ Cd. 5745, pp. 336-.^ ; House of Commons Delates, xxx. 703, 704. 

» Ibid., p. 143. ^ Ibid., pp. 144, 145. * Ibid., p. 149. 
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in Advance. If this were done it prevented needless mis- 
understanding and friction. 

Mr. Brodeur,^ on behalf of Canada, was inclined to think 
that the position of Canada had been prejudiced since 1867 
by the passing of the Merchant Shipping Act of 1894, and he 
urged that the Imperial Government should not interfere 
with the action of the Dominion as regards merchant shipping. 

In reply, Mr. Harcourt ^ pointed out that the plan of giving 
notice of points with regard to merchant shipping was done 
under the impression that it was an advantage to the 
Dominion Governments to know at the earliest possible 
moment the views of the Imperial Government, and Mr. 
Buxton^ emphasized the duty of the Board of Trade to 
consider and make representations with regard to the 
interests of the whole trade of the United Kingdom. With 
regard to Mr. Brodeur’s objection, he pointed out that the 
Act of 1894 was merely a consolidating Act, and that its 
enactment imposed no new restriction on or interference 
with Canadian merchant-shipping legislation. 

The discussion ended with a formal passing of the resolu- 
tion : — 

That it is desirable that the attention of the Government 
of the United Kingdom and of the Dominions should be 
drawn to the desirability of taking all practical steps to 
secure uniformity of treatment to British shipping, to prevent 
unfair competition with British ships by foreign subsidized 
ships, to secure to British ships equal trading advantages with 
foreign ships, and to raise the status and improve the con- 
ditions of seamen employed on such ships. 

On June 19 the question of the grant of wider legislative 
powers to the Dominions in merchant shipping was inaugu- 
rated by a statement by Lord Crewe ^ as Secretary of State 
for India, with regard to the question of the British Indian. 
He recognized the impracticability of the ideal of free move- 
ment throughout the Empire for aU British subjects ; the 
Dominions must decide for themselves whom they would 


^ Cd. 5745, pp. 148, 149. 
* Ibid., pp. 145, 146. 


^ Ibid., p. 145. 

* Ibid., pp. 396-400. 
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admit, and he recognized the force both of the racial and#the 
economic objections. The racial feeling as such was partly 
mental and partly physiological : its existence could not 
be denied if it could not be explained. But he emphasized 
the fact that in most respects the less a white man has indi- 
vidually to be proud of, the prouder he is apt to be of his 
whiteness, and the more he considers himself entitled to 
look down upon people of a coloured race. He reminded 
his audience of the great traditions of India, and of the 
intellectual and religious greatness of the Indian people, and 
he laid stress on the loyalty of India. What was needed was 
a more sympathetic understanding ; he would try to explain 
to India the position of the Dominions, and he asked the 
Dominions to consider the position of India. The unsatis- 
factory treatment of Indians in the Dominions was a constant 
source of difficulty, all the more formidable as self-govern- 
ment in India proceeded. 

Lord Crewe therefore asked that, while restricting immigra- 
tion, the entrance of non-immigrant Indians should be 
facilitated and freed of difficulties, and that when Indians 
were lawfully domiciled (as in one Dominion for over two 
hundred years) all care should be taken to respect their 
caste feelings, as, for example, in connexion with prison 
treatment. A really united Empire could not exist so long 
as India and the Dominions were at variance, and the Mother 
Country was involved in the disputes. 

Sir J. Ward ^ at once expressed his sympathy with India, 
but defended his desire to stop the competition of Lascar 
crews on vessels trading between Australia and New Zealand 
on economic and social grounds. The competition of such 
crews was ruining the lines which employed well-paid white 
labour, and those lines could not continue unless the laws 
regulating the payment of labour were repealed or they 
were allowed to evade those laws by registration elsewhere ; 
neither of these alternatives was possible, and the Govern- 
ment of New Zealand must endeavour to save the; white crews. 
His Shipping Bill^ indeed penalized by a 25 per cent, tax 

^ Cd. 5745, pp. 399 seq. ® Above, pp. 1211-5. 
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llier bills of lading and passenger tickets of vessels which had 
coloured persons in the crew, but the penalty was void if the 
seamen were paid the rates of wages current in New Zealand, 
and that proposal was fair and proper. While recognizing 
the rights of domiciled Indians, he asserted the principle 
that every race should be relegated to its own zone, though 
he did not move it as a separate resolution.^ The policy was 
essential for the future good of the Empire, and the Japanese 
already forbade any Japanese subject to be naturalized in 
a foreign country. 

Dr. Findlay ^ emphasized the economic side of the problem, 
comparing it with the exclusion by high duties of cheap goods 
from India which New Zealand enforced, and pointed out that 
the status quo had been one of the employment of white labour. 

Sir W. Laufier ^ supported the resolution for wider powers, 
but asserted that in his view the Dominion already had 
plenary powers, but was subject to the royal veto, which 
the Imperial Government used freely in shipping matters 
only. As to Indian immigration he felt the economic diffi- 
culties, and could not encourage it. As to the treatment of 
domiciled Indians, they had all the rights of British subjects 
which were inherent in such subjects ; if in British Columbia 
they had not the franchise, neither had women in England. 
In the future, if the economic difficulty disappeared no 
trouble would exist. 

Mr. Batchelor ^ asserted that prejudice was disappearing 
in Australia, and subject to the exclusion policy, which was 
unalterable, they were anxious to grant free entry to visitors, 
for which purpose the permit system existed, and to treat 
residents on the same footing as other persons, e. g. as regards 
old-age pensions. 

Mr. Pearce® explained that racial distinctions in regard 
to pearl contracts and subsidies in Pacific Island trade were 
due to deliberate policy, as sailors were needed for war 
purposes. As regards general legislation, authority was 

^ Cd. 5745, pp. 403, 404 ; cf. p. 279. Is New Zealand to be Maori ? 

Ibid., pp. 405, 406. « Ibid., pp. 406-8. 

^ Ibid., pp. 408, 409. » Ibid., p. 409. 
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only sought by the Commonwealth Parliament to secure that 
local vessels were not subjected to conditions which were not 
imposed on Imperial and foreign ships. 

Mr. Malan ^ pointed out that in South Africa the objections 
to Indian immigration were based on the fact that there was 
already a large resident African population ; the problem of 
dealing vith that question was already very serious, and 
will be greatly complicated by the addition of an Indian 
population. There were, however, also economic difficulties, 
inasmuch as in Natal Indian labour w’-as desired for work 
on the sugar plantations. 

Lord Crewe replied briefly to Sir Joseph Ward's argu- 
ments. He pointed out that, regarded from an economic 
point of view, it was difficult to criticize the Indians for 
having a different standard of living from white people, and 
to equalize economic conditions would be very difficult. 
Indians could not be expected to appreciate the exact point 
of view of New Zealand. 

The more general aspect of merchant shipping was dealt 
with by Mr. Buxton.^ He insisted that the principle was that 
the merchant shipping generally should be regulated by the 
Imperial Government, subject to the control by the Colonial 
Parliaments of registered shipping and the coasting trade, and 
to the extent of control in the case of Australia of vessels on 
round voyages conferred by s. 5 of the Constitution Act, 1900. 

The New Zealand proposal was apparently that in terri- 
torial waters the Colonial Parliament could regulate matters 
like wages, manning scale, accommodation, and so forth. 
It might be possible to insist on the payment of New Zealand 
rates of wages within territorial waters, but it would be very 
difficult to insist on the application of the New Zealand man- 
ning scale and of the New Zealand ideas of accommodation. 

In the case of foreign ships attempts to enforce these rules 
would be illusory ; foreign vessels outside territorial waters 
could deduct the excess of wages paid, could re-convert the 
accommodation and could dismiss at the next port the 

‘ Cd. 5745, pp. 409, 412. " Ibid., pp. 410, 411. 

“ Ibid., pp. 412-6. See above, Part V, chap. vii. 
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additional men shipped. The British ship would not be in 
a position to do so, and thus British shipping would be at 
a disadvantage as compared with foreign shipping, which 
was no doubt not the desire of the Dominion. He considered, 
therefore, that it was impossible to alter the existing arrange- 
ment, and he reminded the Conference that British shipping 
was subject to retaliation from foreign Powers if New 
Zealand imposed upon such shipping her own conditions. 
The rule was that no country imposed on ships of another 
country her own conditions as to wages, manning, or 
accommodation, but merely took precautions to prevent 
unseaworthy ships sailing from her ports. 

In conclusion, Mr. Buxton suggested that the question 
was one which might engage the attention of the Royal 
Commission which by another resolution it had been agreed 
to set up, to examine into the commercial relations of the 
Empire, and he asked Sir J. Ward if he could not see his way 
to withdraw his resolution on that ground. Sir J. Ward^ 
in reply recapitulated the legal position, pointing out that 
the Merchant Shipping Act, 1894, ruled the situation, and 
that under its terms (ss. 735 and 736) the Dominions could 
only regulate coasting trade and registered ships, and in each 
case subject to the royal assent being obtained before the 
enactment took effect. The law forbade effective action 
against those vessels w^hich carried Lascar crews, and it was 
an economic question. They had tried similarly to impose 
their rates on vessels which came from elsewhere paying 
lower wages, a reference to the attempts to enforce the 
New Zealand conditions on the Australian vessels of Messrs. 
Huddart, Parker & Co. The position was too serious to 
permit of the withdrawal of the resolution. Sir Wilfrid 
Laurier^ then proceeded to support the resolution, but he 
argued in the style of Sir John Thompson, that the British 

^ Cd. 5745, pp. 416-8. 

“ Ibid., pp. 418, 419. The ai’gument is not tenable, for after 1867 Acts 
CO. 128 and 129 of 1873 respecting registered shipping expressly pro- 
ceeded on the power given by s. 547 of the Imperial Act 17 & 18 Viet. c. 104 ; 
and in the face of this admission argument is useless. Cf . also 7 & 8 Edw. 
VII. c. 64, which recognizes the effect of s. 736 of 57 & 58 Viet. c. 60. 
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North Amerim Act, 1894, gave the Dominion Parliament 
full legislative powers, and that only a formal alteration of 
that Act would enable the powers to be overridden. In any 
event he wished the position cleared up. His views were 
reinforced by llr. Brodeur,^ who insisted that the Act of 1894 
had altered Canadian law.- Mr, Buxton ^ insisted that the 
Act was merely intended to consolidate, and that any 
alteration was merely accidental. Besides, he expressed his 
readiness to meet the views of the Dominion by securing 
the royal approval to the proposal in a Bill of 1911 to 
validate as regards Canadian registered shipping the devia- 
tion between Canadian and British law. ]VIr. Fisher^ finally 
decided not to vote for the motion, lest he be deemed to admit 
that the Commonwealth had not all the powers which it 
desired to have, but Sir J. Ward intimated p^^etty plainly 
that the Commonwealth was really no better off in this 
regard than the Dominion. Mr. Malan ^ and General Botha ® 
also thought that matters were quite satisfactory, and that 

^ Cd. 5745, p. 419. He admitted the binding force of the Act of 1894. 

® The reference seems to be to two facts : (a) s. 69 of the Imperial 
3Ierchant Shipping Act, 1906, altered the measurement of vessels for 
limitation of compensation by substituting for gross tonnage without 
deduction of engine-room space, registered tonnage plus the amount 
deducted for engine-room in arriving at the registered tonnage ; (b) the Act 
of 1894 makes the effect of any breach of collision rules conclusive proof of 
default on the part of a vessel in collision, while the older Act of 1854, which 
was followed by Canadian law (first in 1880 by c. 29, and now in the Shipping 
Act, 1906), made the breach of rules merely proof of default if the accident 
arose from the breach. Of. China Merchants' Steam Navigation Co. v. 
Bignold, 7 App. Cas. 512 ; The Khedive, 5 App. Gas. 486. In both cases it 
seems to me that the Canadian law was overridden, but it was a case where 
the Canadian law never had any validity as repugnant to 36 & 37 Viet, 
c. 85, s. 17 (overlooked in 1880 by Canada). The saving in s. 421 of the 
Merchant Shipping AcL 1894, refers to collision rules, not to the rules 
regarding the effect of disregard of rules, and still less to the rules regard- 
ing limitation of liability which occur in a different part of the Imperial 
Act, though in the same part of the Canadian Act as the collision rules. 
It should be noted that the Supreme Court of Canada has upheld the 
validity of the Canadian Shipping Act, but the point of repugnancy was 
not taken in the caSb in question ; see The Ship ‘ Cuba ’ v. McMillan, 
26 S, C. R. 651 ; above p. 716, note 1. ® Ibid., pp. 422, 423. 

" Ibid., p. 423. « Ibid. 
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the Union had full powers. The resolution in favour of an 
extension of the legislative power of the Dominions was 
passed therefore only by New Zealand and Canada, and the 
Imperial Government made no pledge that it could do 
anything substantial to comply with the wishes of the 
Dominions in this regard. 

{d) The Imperial Court of Appeal 
On June 12 the important question before the Conference 
was that of the Imperial Court of Appeal, resolutions having 
been proposed by the Commonwealth of Australia in favour 
of the transfer to an Imperial Appeal Court of the powers 
exercised by the House of Lords in respect of appeals from 
the United Kingdom Courts and the powers exercised by 
the Judicial Committee of the Privy Council ; and by the 
Government of New Zealand, that no Imperial Court of 
Appeal could be satisfactory which did not include judicial 
representatives of the overseas Dominions in view of the 
diversity of laws enacted, and the differing public policies 
affecting legal interpretation in those Dominions . In support 
of the resolution of the Commonwealth, Mr. Batchelor^ 
thought that it was anomalous to have two final Courts of 
Appeal, that the existence of two such Courts gave a possi- 
bility of conflicting judgements, while the similarity of the 
personnel of the Courts was an argument in favour of their 
merger. He criticized also the system under which the 
members of the Judicial Committee did not give individual 
judgements, and he much preferred the system by which 
individual judgements were given. Lord Loreburn^ then 
explained the nature of the existing Courts and their juris- 
diction. The House of Lords comprised the Lord Chancellor, 
the four Lords of Appeal with any previous Chancellor, and 
any Peer who had held high judicial office, and it heard all the 
appeals from the United Kingdom. Three members formed 
a quorum, but the Court usually sat with at least four. The 
Judicial Committee had heard air the appeals from Colonial 
and Dominion Courts, from the Channel “^Islands, the Isle 


^ Cd. 5745 . pp. 214-6. 


^ Ibid., pp. 216 seq. 
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of Man, from certain Consular Courts, and the United 
Kingdom Ecclesiastical Courts. The cases which came 
before it might involve old French law. Soman Dutch law, 
the English common law. modified variously statute in 
the several Dominions, and the Indian codes, and it was 
necessary, therefore, to adjust the character of the tribunal 
to the different classes of cases with which it had to deal. 
The Judicial Committee included the Lord Chancellor, the 
four Lords of Appeal, ail Privy Councillors who had held 
high judicial office, two judges with special knowledge of 
Indian law, and judges not exceeding five in number from 
the Dominions. In practice the members of the House of 
Lords and the Judicial Committee were almost identical, 
and whenever a division of judges between the Courts had to 
be made he carried out the division himself, and^took special 
care to secure that both Courts were strongly manned. There 
had never been any difference of decision between the two 
Courts,^ although there had been differences of dicta, but 
such a difference took place between the dicta of members 
of the House of Lords themselves. 

Lord Loreburn was of opinion that it would be better if 
the House of Lords, like the Judicial Committee, delivered 
but one judgement, but he recognized that a change in the 
practice of the House of Lords was not possible, and he 
intimated that if the Dominions preferred that the practice 
of the Privy Council should be based on that of the House of 
Lords there would be no difficulty in making the alterations. 
Moreover, he was quite prepared that the Final Court of 
Appeal for the Dominions should be constituted in such 
manner as each Dominion preferred for itself. Did the 
Dominions desire that Indian judges should sit on appeals 
from the Dominions ? Did they desire that a permanent 
judge should come from each Dominion to deal with all the 
appeals or only with the appeals from that Dominion ? It 
could always be arranged to take all cases from one Dominion 
at such period as would* permit the attendance of a judge 

^ The Court of Appeal and tlie Judicial Committee have in effect dis- 
agreed : see Clark, Australian Constitutional Laic, pp. 349 seq. 
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from that Dominion. With regard to the United Kingdom 
the Government were not prepared to make a change in the 
composition of the House of Lords, which already included 
one distinguished judge from the Dominions, Lord de ViUiers. 
He suggested that two English judges of the highest quality 
should be added both to the House of Lords and to the Judicial 
Committee, that the quorum of both Courts should be fixed 
at five instead of three as at present, and that the Court 
should sit successively in the House of Lords for United King- 
dom appeals, and in the Privy Council for appeals from the 
Dominions and Colonies. It would thus be in effect a single 
Court sitting in two divisions, but the old name would be kept. 

Sir Joseph Ward^ expressed his preference for a system 
by which the Judicial Committee should be strengthened by 
the addition of a permanent judge from each of the self- 
governing Dominions who should take part in the hearing of 
all cases from the Dominions, and not merely of cases coming 
from the Dominion in which he was a judge. It would be 
well worth, in his opinion, the cost to the Dominion of paying 
their judge, for he would be able to inform the Court on many 
matters which it might not otherwise have satisfactorily 
before it. The native land cases which affected New Zealand 
w^ere of the highest consequence to the Dominion, for 
7,000,000 acres of land were in the hands of some 47,000 
Maoris, and it was of such moment that cases which affected 
those lands — and such cases must arise frequently — should 
be rightly decided that the payment for a judge was com- 
paratively of no importance. 

But Sir Joseph Ward's proposal was not acceptable to the 
rest of the members of the Conference. Mr. Brodeur ^ stated 
that the existing system worked satisfactorily, that the 
Provinces of Canada were concerned in the matter, and 
would resent if anything were decided without their consent, 
and accordingly it would be well if matters could be left as 
they were. Mr. Fisher ® thought tjjat appeals from Australia 
should be decided in Australia, but he recognized that that 

^ Cd. 5745, pp. 224 seq. Cf. Dr. Findlay, at pp. 237-9. 

^ Ibid., pp. 239 seq. ® Ibid., p. 245. 
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could not be done without an amendjnent of the Constitution., 
and he was not prepared for an Australian judge to be sent 
home to sit on the Judicial Committee, ilr. Maian ^ 
emphasized the fact that under the Soxitli Africa Act, 1909, 
appeals lay only by special leave, and that accordingly 
appeals would be very rcire, and the Government of the 
Union would not be prepared under these circumstances to 
send a man home to sit on the committee. Sir Edward 
Morris - stated that Newfoundland was perfecth' satisfied 
with matters as they stood, and tliat they could not go to 
the expense of providing a judge. 

The Conference accordingly accepted a resolution substi- 
tuted by Mr. Fisher for his original resolution, to the effect 
that, having heard the views of the Lord Chancellor and 
Lord Haldane, the Conference recommended thnt tlie pro- 
posals of the Government of the United Kingdom should be 
embodied in a communication to be sent as soon as possible 
to the Dominion Governments, a,nd Mr. Asi^uith laid stress 
on the offer made by the Lord ('hancellor that eases from 
the Dominions should be grouped together so as to permit 
of their all being dealt with wdth the assistance of a judge 
from the Dominion itself under the Act of 1908, an arrange- 
ment w'hich lie thought would meet the desire of the Govern- 
ment of New Zealand that a Ne^v Zealand judge should sit 
in cases concerning Maori lands. 

The memorandum 2 circulated as the outcome of the 
discussion contained nothing new. The Imperial Court of 
Appeal will consist of tw^o divisions, the House of Lords, and 
the Privy Council. It will consist of practically the same 
members varied to suit the cases they have to deal with, and 
it will receive additional strength through the addition of 
tw^'o judges. The decisions of the Judicial Committee will 
as hitherto be issued as one decision, but dissenting judges 
may intimate the grounds of dissent. 

^ Cd. 5145, pp. 231, 232, 245. * Ibid., p. 239. 

® See Pari. Pap., Ctl. 5746-1, p. 236 ; for the Bill, see House of Lords 
Debates, ix. 1130-2. It is condemned by Mr. Glynn, Commonweaith 
Parliamentai y Debates, 1911, p. 178. 
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(e) Naturalization 

On June 13 there came before the Conference the important • 
question of naturahzation^ and the Conference were able to 
arrive at a positive result of Imperial importance. • Mr. 
Batchelor ^ who moved the resolution of the Government of 
Australia in favour of a system which, while recognizing the 
right of each Dominion to provide for local naturalization, 
should permit the issue to persons fulfilling prescribed con- 
ditions of certificates of naturalization effective throughout 
the Empire, urged that it was quite impossible to secure 
uniformity in the conditions of naturalization throughout the 
Empire, but that it would be well worth while to set up 
a standard embodying the most drastic conditions, and to 
give Imperial certificates of naturalization to persons who 
would comply with such a standard. 

Sir Wilfrid Laurier ^ also agreed that there was no possi- 
bility of securing uniform conditions of naturalization, but 
he laid down the principle that a man who was a British 
subject anywhere should be a British subject throughout the 
Empire. One hundred thousand Americans annually emi- 
grated to Canada. They sought at the earliest possible 
moment — ^that is, after three years’ residence — ^naturaliza- 
tion, and they obtained it in Canada, but whenever they left 
Canada they ceased to be British subjects. The principle 
should be adopted that there should be uniformity in the 
effect of naturalization wherever granted, and that a man 
who was a British subject anywhere should be recognized as 
a British subject everywhere. This was perfectly compatible 
with diversity of methods as to the manner of granting 
naturalization. Sir Joseph Ward^ was prepared to accept 
this principle on the understanding that each Dominion 
would preserve its rights for the exclusion of aliens and 
Asiatics. Mr. Malan^ objected strongly to the proposal 
that there should be two kinds of naturalization certificates — 

^ Pari Pa;)., Cd. 5745, pp. 249-51. Cf. Cd. 5746-1-, pp. 237 seq.; above, 
pp. 1323, 1324. 

“ Ibid., pp. 251-3 — an admirable and lucid presentment of an irresistible 
case ® Ibid., pp, 253-5. * Ibid., pp. 255, 256, 
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one Imperial and one limited to the Dominions — but I 19 
accepted fully that a British subject anywhere should be 
a British subject ever^^where, as laid qoto hy Sir Wilfrid 
Laurier. The Imperial Goveinnient were not. however, able 
to accept the proposal as it stood.* They laid stress on the 
period of five j’ears which was required as a condition of 
naturahzation in this country, and they felt that the road 
to British citizenship should not be made too easy. They 
recognized also in the fullest manner that there must be 
divergent conditions of naturalization in the several Domi- 
nions, and to obtain an Imperial naturalization it would be 
necessary to have two standards. They suggested, there- 
fore, that it should be open to any person vdio had obtained 
a certificate of local naturalization in any of the Dominions, 
and who had in addition resided for five years dn any part 
of the Empire, to apply for a certificate of Imperial natura- 
lization. The application would be itiade through the re- 
sponsible minister of the Dominion in which the applicant 
resided, and if he endorsed the application, the certificate 
would be issued by the Governor-General or Governor. Xo 
doubt it would be possible that under this system a man who 
had been refused a local certificate in one Dominion might 
go to another Dominion and obtain Imperial naturalization 
therein, but any ill result could be avoided by a Dominion 
refusing to recognize the naturalization of a man who had 
once been refused naturalization therein, and ilr. Churchill 
thought that the principles which he proposed might be 
accepted as adequate, and the Imperial Bill which had been 
prepared to deal with the question of naturalization should 
be re-drafted. 

Sir Wilfrid Laurier regretted that the Imperial Government 
were not prepared to accept naturalization in any one of the 
Dominions as conferring British citizenship throughout the 
Empire, but he was prepared to accept the compromise as 
a substantial step in the ^ight direction, and the Australian 
Government also» concurred in the proposal. It was finally 
agreed therefore to accept the following principles : — 

(1) Imperial nationality should be world-tride and uniform, 
^ Farl. Paji.y Cd. 5745, pi?. ‘256-9. 
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^ch Dominion being left free to grant local nationality on 
such terms as its legislature should think fit. 

(2) The Mother Country finds it necessary to maintain 
five years as the qualifying period. This is a safeguard to 
the Dominions as well as to her, but five years anywhere in 
the Empire should be as good as five years in the United 
Kingdom. 

(3) The grant of Imperial nationality is in every case 
discretionary, and this discretion should be exercised by 
those responsible in the area in which the applicant has 
spent the last twelve months. 

(4) The Imperial Act should be so framed as to enable 
each self-governing Dominion to adopt it. 

(5) Nothing now proposed would affect the validity and 
effectiveness^of local laws regulating immigration or the like, 
or differentiating between classes of British subjects. 

The Bill was accordingly at once re-drafted.^ 

(/) Commercial Relations'^ and {g) the All-Red Route? 

The non-political subjects must be considered briefly. 
Sir W. Laurier disposed of the vexed question of (/) com- 
mercial relations by moving a resolution which was accepted 
by the Imperial Government subject to a rider to safeguard 
the Imperial Government and the Dominions from being 
obliged to accept recommendations from the Commission as 
to tariff policy. As so amended the resolution (xx) runs : — 

That His Majesty should be approached with a view to the 
appointment of a Royal Commission representing the United 
Kingdom, Canada, Australia, New Zealand, South Africa, 
and Newfoundland, with a view of investigating and report- 
ing upon the natural resources of each part of the Empire 
represented at the Conference, the development attained 
and attainable, and the facilities for production, manufacture, 
and distribution ; the trade of each part with the others and 
with the outside world, the food and raw material require- 
ments of each and the sources thereof available, to what 
extent, if any, the trade between each of the different parts 
has been affected by existing legislation in each, either 

^ ParL Pap., Cd. 5746-1, pp. 253 seq. 

* Pari. Pap., Cd. 5745, pp. 339-41. 


Ibid., pp. 344-58. 
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beneficially or otherwise, and by what methods coLit?istciit 
with the existing fixed policy of each part the trade of each 
part TOth the other may be improved and extended. 

A rider to this resolution in effect- is that (xxij - on (g] the 
All-Red Route, which runs : — 

That in the interests of the Empire it is desirable that 
Great Britain should be connected with Canada and New- 
foundland, and through Canada with Australia and Xew 
Zealand, by the best mail service available, 

for it was agreed that in view of the impcssibilit of Australia 
co-operating in any existing scheme, the matter could well 
be discussed by the Royal Commission. 

(fi) Emigration and Labour Exchanges 

On June 9 the question of Emigration^ was discussed, and 
Mr. Burns was present to represent the Local CTOvernment 
Board. Mr. Fisher formally moved the re-affirmation of the 
resolution of the Conference of 1907, that it was de&irable to 
encourage British emigrants to proceed to British Colonies 
rather than to foreign countries : that the Imperial Govern- 
ment be requested to co-operate with any Colonies desiring 
immigrants in assisting suitable persons to emigrate, and 
that representatives of the Dominions be nominated to the 
Committee of the Emigrants’ Information Office. Mr. Bat- 
chelor supported the resolution, and Sir Joseph ^Vard 
was also in favour of it, while Mr. Malan, on behalf of South 
Africa, and Sir Edward Morris, on behalf of Nevdoundland, 
were ready to support it. Mr. Burns, in reply, laid before the 
Conference a series of figures indicating in the most interesting 
manner the great change which had taken place in the nature 
of emigration in the last ten years. In 1900 the percentage 
of emigrants from the United Kingdom who went to parts of 
the British Empire was only 33 per cent. : in 1906 it had 
risen to 54 per cent. ; in 1910 to 68 per cent., and in the first 
four months of 1911 the proportion had risen to nearly SO 
per cent. Moreover, the'^numbers were verj' large : in 1911 
the total emigr3,tion would probably amount to 300,000, 
^ Cd. 5745, pp. 198-206 ; 5746-1, pp. 216-23. 
rf 
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which would appropriate 60 per cent, of the natural increase 
of the population of the United Kingdom, as compared with 
48 per cent, in 1910 and 50 per cent, in 1907. But for the 
saving in life represented by a lower death-rate and a much 
lower infant mortality, this emigration would be a very 
heavy drain on the United Kingdom. The increase of popula- 
tion in ten years m Scotland and Ireland was only 210,000, 
or less than the total emigration from Great Britain for 
one year. With a diminishing bnth-rate the United King- 
dom could not safely spare more than 300,000 people a year, 
and if 80 per cent, of these went to different parts of the 
Empire the Conference would probably agree that this was 
as much as could reasonably be required. Since 1907 the 
work of the Emigration Office had more than doubled, and 
every effort was made to keep the machinery up to modern 
requirements. Over-organization would probably check 
the operations of many of the voluntary non-political and 
benevolent associations connected with the work. Informa- 
tion was disseminated through 1,000 public libraries and 
municipal buildings, in addition to many post offices ; 650 
Boards of Guardians sent all their emigrated children to the 
Dominions, and in twenty-one years, at a cost to the rates 
of £109,000, 9,300 poor-law children had been emigrated, and 
there was convincing evidence of the high quality of such 
children. In five years, at a cost of £127,000, 130 Distress 
Committees had sent 16,000 emigrants to different parts of 
the Empire. Since 1907 army reservists had been allowed 
to leave this country and to continue to draw reserve pay, 
and since that date 8,000 reservists had availed themselves 
of this permission, of whom only 329 were not under the 
British fiag. Mr. Burns ^ concluded with the advice to the 
Dominions to trust to the Imperial Government in this 
matter. She would hold the scales fairly between the 
various Dominions, and he was glad on his part to recognize 
that during the last two or three years the Dominions had 
shown greater generosity in the treatment of emigrants from 
the United Kingdom. After this statement there was little 
^ Cd. 5745, p. 202. 
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to be said. Sir Wilfrid Laurier said that matters appeared 
quite satisfactory. Mr. Batchelor ^ could only add that 
every effort to reduce the 20 per cent, of emigrants who went 
outside the Empire would be greatly appreciated, and Sir 
Joseph Ward® felt that if the Dominions received 80 per 
cent, of the emigrants it was as much as they could reason- 
ably expect. He suggested that the resolution should be 
altered to express approval of the policy that was being 
pursued, and Mr. Harcourt suggested that the last paragraph, 
with regard to the appointment of representatives of the 
Dominions on the Emigrants’ Information Office, should be 
omitted. He promised that the information issued by that 
office should be kept absolutely up to date, while, if repre- 
sentatives were introduced as suggested, there might be 
difficulty through competition between the representatives 
of the different Dominions and States. This proposal was 
agreed to, and finally the resolution was passed in the form, 
‘ That the present policy of encouraging British emigrants 
to proceed to British Dominions rather than foreign countries 
be continued, and that full co-operation be accorded to any 
Dominions desiring emigrants.’ 

The difficulties of co-operation between Governments in 
emigration had been strikingly illustrated just a little earlier. 
At the afternoon session on June 2, Mr. Buxton ® moved, on 
behalf of the Board of Trade, a resolution in favour of utilizing 
the machinery of the United Kingdom system of Labour 
Exchanges established in 1909 in connexion with the noti- 
fication of vacancies for employment and applications of 
persons for employment as between the Dominions and 
the United Kingdom. 

He explained that applications had been received from 
overseas employers for the services of persons to be obtained 
from this country, and it was thought that it might be 
possible to arrange for effective co-operation between the 
Dominion Govemments^and the Imperial Government, by 
requiring that ^employers in the Dominions should give 

‘ Cd. 5745, p. 202. “ Ibid., p. 203. 

’ Ibid., pp. 153 seq. ; 5746-1, pp. 127-9. 

Sf 2 



1536 IMPERIAL UNITY [pautvixi 

notice to the Dominion Governments, who would pass on 
the applications to their agents in London, by whom in 
concert with the Labour Exchanges vacancies could suitably 
be filled. If necessary, the Imperial Government would be 
prepared to advance the cost of passages, provided the 
Dominion Governments were prepared to guarantee the 
refund. 

The proposal, however, was not warmly received. Sir 
WiKrid Laurier^ did not look with favour on the direct 
promotion of emigration of this kind, whether from Great 
Britain or elsewhere. No matter how carefully guarded, 
it would probably lead to friction between employer and 
employee in Canada. The Canadian Manufacturers’ Associa- 
tion had opened an office in London for the purpose of 
securing skilled labour, but they had found it unsuccessful 
and the office had been closed. 

Mr, Batchelor,^ on behalf of the Commonwealth, explained 
that, as the matter of selecting emigrants still rested with the 
Agents-General of the States, he had held a meeting with 
the Agents-General and had consulted them on the matter, 
but he found that they were adverse to the proposal. One 
great disadvantage was the question of time ; to communi- 
cate the wants of employers, to select and dispatch the men, 
would take probably six months, and by that time the con- 
ditions of the labour market might have entirely changed, 
and the State Governments would certainly be reluctant 
to depart from the principle of having complete control of 
the selection of assisted emigrants. Moreover, experience 
showed that to obtain a refund of passage money was very 
difficult, but he had no objection to the proposal being further 
considered by a sub-committee. 

Sir Joseph Ward ® was of opinion that some use could be 
made of the agency ; the New Zealand Government most 
carefully regulated immigration so as to secure that immi- 
grants landed only at suitable seasons, and by a system of 
Labour Exchanges which had been in force^ since 1894 they 

^ Od. 5745, pp. 154, 155. ^ Ibid., pp. 155-7. 

® Ibid., pp. 157-9. 
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effectively prevented a congestion of labour. The matter 
might be arranged between the High Commissioner and the 
Labour Exchanges. 

General Botha ^ was prepared to assist agriculturists, but 
he did not think that the Labour Exchanges could be used 
for this purpose. 

Mr. Buxton then said that there was no intention on the 
part of the Imperial Government to press the resolution on 
the Conference if it were not generally acceptable. He had 
put down the motion in order to initiate a discussion and to 
show that the Home Government were willing to co-operate. 
The idea was to secure that very selection to which reference 
had been made, and this would be carried out if the Dominion 
Governments co-operated with the Labour Exchanges. He 
would withdraw his resolution, and the Board df Trade wnuld 
be ready to discuss the question with any of the Dominions 
who thought that the Labour Exchanges could render 
assistance. 

(i) Postal and Telegraph Reforms 

New Zealand as usual took the lead in proposals for postal 
and telegraph reform, but Great Britain received a favourable 
vote for the extension to Australia and the development 
in Canada of the Imperial Postal Order system, which was 
highly praised by both South Africa and New Zealand. 
Further cheapening of cable rates ^ was promised by the 
Postmaster-General, who explained that deferred telegrams 
in plain language would soon be sent over the system to 
Australia at half rates, and also promised reductions in 
press rates by pressure on the companies. He also ex- 
plained that by means of the control of landing licences he 
hoped to secure a control of telegraph rates, which would 
enable him to regulate rates subject to decision in case of 
disagreement by the Railway and Canal Commission. But 
the Imperial Government could not accept the Australian 
proposals either for a n»w Atlantic cable ^ or the purchase 
of a land line, across Canada ; as against the cheerful 

" Cd. 5745, p. 159. ® Ibid., pp. 323-5. 

® Ibid., pp. 281-91. * Ibid., pp. 291-307. 
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opi-imism of Mr, Pearce as to extra trade, they feared a heavy 
additional loss on the Pacific cable, and a line to Canada 
could not receive sufficient business to render it profitable. 
On the other hand, the Imperial Government developed 
a practical scheme of wireless telegraphy,^ including the 
construction of a series of high power stations beginning in 
England, then in Cyprus, Aden, Bombay, Straits, and 
Western Australia, thence to New Zealand by land line and 
cable or wireless telegraphy.^ This was accepted by 
Australia and New Zealand, and welcomed by South Africa 
as a preliminary to an extension to that Union via East 
or West Africa. 

As regards universal penny postage ® the Imperial Govern- 
ment were unable to accept the proposal in its full extent, 
as the loss woTild be very heavy and would not be made up 
by the increased number of letters sent, since the expense of 
handling long-distance letters and the reply was over l\d. 
There was a loss, though a diminishing one, on the penny 
inter-Imperial postage, and there was a loss which was being 
gradually diminished, and would in thirteen years disappear, 
on the pe3tmy post to America. Moreover, practically no 
foreign country was willing to face the loss, and therefore 
only a general resolution in favour of the reduction of 
postage could be carried, New Zealand declaring her inten- 
tion of continuing her individual efforts at introducing at 
least a unilateral penny postage, and Australia ^ declaring for 
reciprocity. 

' Cd. 5745, pp. 323-32. 

® The existence of wireless telegraphy between Australia and New 
Zealand is already assured by the erection of stations with 1250 miles 
day radius in New Zealand and Australia, while Fiji is to be connected 
with the Solomon Islands, Ocean Island, and the New Hebrides by wireless 
telegraphy. The cost of the Straits station was to be di^dded between 
Great Britain, Australia, and New Zealand, and the details to be settled 
by a committee with reprecentatives of either Dominion. 

® Ibid., pp. 315-23. 

* In Australia penny postage with the Empire dates<t)nly from 1911. 



CHAP.m] THE Cm'PEEEXCE OF 1911 


1539 


(j) Income Tax and Death DvMes 

On these heads no progress could be effected. The Imperial 
Exchequer was not in a position to sacrifice the revenue 
derived from double income-tax/ and Mr. Lioj^d George 
pointed out that there could be no real reciprocity, as Great 
Britain lent money largely and the Dominions did not, so 
that the Dominions alone would gain by the principle of 
allowing the duty to be charged only in the Dominions. 
Mr. Lloyd George, however, promised to see whether the' 
same rule as to death duties could be adopted and a deduction 
made of the part charged in the Dominions, but this proved 
impracticable. INTor on administrative grounds could he see 
his way to alter the rule of the Finance Act, 1910, under 
which residents in the Colonies could not obtain exception 
on dividends from British securities. 

As regards death duties it was not possible to find a 
solution of the difficulty as to the locality of assets. The 
Imperial Government could not accept the South African 
view under which the assets are situated where the company 
operates, and unless that view is abandoned, s. 20 of the 
Finance Act, 1894, cannot be applied.- 

[h) Coinage and Weights and Measures 

Mr. Batchelor ^ moved on June 2, on behalf of the Common- 
wealth Government, their resolution in favour of the reform 
of the system of weights and measures and coins. He 
explained that the Commonwealth were prepared to adopt 
the metric system, but they could not usefully do so unless 
Great Britain and New Zealand alhO adopted it, and if the 

^ Cd. 5745, pp. 358-04 ; 5740-1, pp. 200-70. 

® General Botha (pp. 304 seq.) pressed that incorporation should b'' 
the test of locus of shares in any coimpany, and he also intimated that, if 
they so desired, the Union Parliament could prevent (no doubt by requiring 
all transfers to be local) shares in companies registered in South Africa 
being situate in law in the Umted Kingdom. JMr. Malan (p. 3G7) suggested 
that in any case deduction of the Colonial dutie.s be aUo^^ ed, but IMr. George 
was not favourable. 

" Ibid., pp. 165, 166. 
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Iipiperial Government were anxious to make the change 
the passing of such a resolution might strengthen their 
hands. 

Mr. Buxton,^ on behalf of the Home Government, could 
not support the resolution because he could not undertake 
that the reform would be carried out. If they had a clean 
slate the decimal system of coinage and the metric system 
of weights and measures could advantageously be adopted, 
but this was not the case, and the House of Commons had 
rejected the proposal to make it compulsory because trade, 
commerce, and domestic arrangements would be seriously 
upset. 

He added in reply to Mr. Malan ^ that the foreign countries 
had not pressed for the change being made, and Sir Joseph 
Ward,^ while agreeing with the theoretic merits of the metric 
and decimal systems, recognized that at present no change 
was practicable, and as Sir Edward Morris,^ on behalf of 
Newfoundland, concurred in this view, Mr. Batchelor with- 
drew the resolution after he had suggested that the difficulty 
might be obviated if ten or fifteen years’ notice was given of 
the intended change. 

The subject of coinage was revived on June 16, when 
Sir J, Ward ® took the opportunity of advocating, not the 
decimal system, but a system of interchange of coins, com- 
plaining of the disuse of the half-crown as legal tender in 
the Commonwealth, and the resulting loss to New Zealanders. 
The Australian representatives combated the assertion, 
but admitted that they omitted the coin from the new 
coinage with a view to approximating to a decimal system. 
Sir W. Laurier® reminded the Conference that Canada 
allowed British coins as legal tender, but said they were little 
used, and he advocated theoretically the decimal system as 
the only sensible one. Mr. Lloyd George deprecated any 
kind of coinage reform in view of the conservatism of 

^ Cd. 5745, pp. 166, 167. Ibid., pp. 167, 168. 

® Ibid., p. 168. ^ Ibid., p.'fl68. 

® Ibid., pp. 368, 369. « Ibid., pp. 369, 370. 

’ Ibid., pp. 370, 371. 
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feeling in England on this topic, and pointed out tlyil 
interchange of coinage would l)e confusing, and would 
also deprive each Dominion of its right to the prcitits on its 
silver coinage. 

(/) Shipping Conferences and Behates 

The discussion of this topic was very long and important, 
but not of political consequence, as ilr. Buxton ^ at once 
declared that the police" of the South Africa decision to 
exclude from the mail contract lines which gave rebates or 
were members of a conference, and to penalize those lines in 
matters of harbour dues, &c., was not one with which His 
Majesty’s Government claimed the right to interfere. Sir 
David de Yilliers Graaff - made a very elaborate indictment 
of the South African shipping ring, and Sir J. Ward-^ 
sympathized, but differed from the general attack made by 
Sir David on rebates, as rebates (not deferred rebates) were 
essential to secure a cheap service of steamei’s with refrigera- 
tion accommodation for New Zealand. Mr. Brodeiir ^ com- 
plained of an insurance ring against Canada, and Mr. Buxton 
agreed to accept the resolution in the form, * that concerted 
action be taken by all Governments of the Empire to promote 
better trade and postal communications between Great 
Britain and the overseas Dominions, and in particular to 
discourage shipping conferences or combines for the control 
of freight rates between the various portions of the Empire, 
in so far as the operation of such conferences are prejudicial 
to trade.’ Mr. Buxton reminded the Conference that there 
was much doubt as to the effect of such conferences, and he 
had found no substantial support even for putting into effect 
the very moderate recommendations of the Royal Commission 
on Shipping Conferences. 

' Cd. 5745, pp. 381-4. 

^ Ibid., pp. 372-81. =» Ibid., pp. 388-91. 

* Ibid., pp. 384, 385. Mr. 3?;^circe (pp. 38G-S) also supported the motion, 
and instanced what had been done in Australia under the Australian 
Indiistries Pre^ei vation Act to break up the coastal combine. 
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{m) Uniformity of Law 

As usual these resolutions were rather barren. Copyright 
was only mentioned, as the question had been fully discussed 
in 1910 at the subsidiary Conference of that date,^ and nothing 
could be done pending action on the Imperial Bill then 
before the House of Commons. Alien immigration exclu- 
sion was referred to the Eoyal Commission on commercial 
relations.^ But the Imperial Government secured the 
passing of a resolution (xii), ' That, where aliens are deported 
under the law of any Dominion from one part of the Empire 
to another, it is desirable that some system should be 
devised where the Governments concerned may effectively 
co-operate in the measures necessary for the final disposal 
of such aliens.,’ Hitherto both Canada and South Africa have 
freely deported aliens to England, thus adding to the diffi- 
culties of dealing there with criminous aliens, and the object 
of the Imperial Government was to secure that by timely 
notice it could put in force against such aliens the provisions 
of the Aliens Act? The desirability of uniform laws as to 
companies, trade marks, and patents was agreed upon, but 
left over for action by the Secretariat and the other Govern- 
ment departments, with a view to securing that there should 
be greater uniformity, especially as regards forms of applica- 
tion for patents.^ Dr. Eindlay ^ went further, and pressed 
for inter-imperial validity of patents. Accident compensa- 
tion® evoked agreement except from General Botha,*^ who 
could not see its practicability. New Zealand and Great 
Britain already treat all persons alike, aliens or British 
subjects, whether the dependents be resident or not. In 
Australia and Canada the matter is one of state and provincial 
competence, and a general agreement was alone possible. 

' See Pari Pap,, Cd. 5272. ^ Cd. 5745, p. 425. 

' Ibid., pp. 273, 274; Cd. 5746-1, pp. 263, 264. * Ibid., pp. 162-5. 

® Ibid., p. 164. He quoted the varying decisions in England, New 
Zealand, and Australia on the cyanide case as an instance of the absurdities 
of the position. See Cd, 5746-1, pp. 140-54 (patents), 154-63 (trade 
marks), 164-203 (companies). 

« Ibid., pp. 271-3. 


’ Ibid., p. 272; Cd. 5746-1, pp. 259-62. 



OHAP. in] THE CONiEEENCE OP 1911 


1543 


(n) Reciprocal legislation as to destitute and deserted persofis 

The emigration discussion on June 9 was followed by a 
discussion of the proposal of the New Zealand Government 
for reciprocal legislation for the relief of destitute and 
deserted persons. 

The difficulty which the resolution was proposed to meet 
was, as explained by Dr. Findlay,^ that arising from men 
deserting their wives and going to other Dominions. Proceed- 
ings under the Fugitive Offenders Act, 1881, when possible,^ 
were extremely expensive, and in addition defeated their 
object by depriving the offender of his means of livelihood. 
Reciprocity already existed in this matter between England, 
Ireland, and Scotland, and he desired there should be inter- 
imperial reciprocity. New Zealand and theStates in Australia 
were prepared to make reciprocal arrangements by law 
under which orders obtained in either New Zealand or 
Australia could be enforced by the Courts of the other. 
Mr. Fisher ^ supported this proposal, but Mr. Malan ^ saw 
practical difficulty in extending it beyond the limits of any 
Dominion, though he recognized that if one or two offenders 
were brought to book something would be done in order to 
obtain the desired result. He suggested, however, that the 
matter might be simplified by making desertion an offence 
for which deportation could take place. Mr. Burns, ^ while 
agreeing in the principle, thought there would be difficulty 
in applying it in practice. The English Local Government 
Board ® thought that the cost of enforcing the principle would 
be disproportionate to the benefit, and this view was shared 
by the Irish Local Government Board and the Home Office, 
but he would be prepared to consider with the Law Officers 
of the Crown whether it might not be possible to meet the 
situation by making desertion an offence to be punished by 
deportation, and eventually, after a reply from Dr. Findlay, 
who preferred the practice of simply enforcing desertion orders 
in any part of the Empire, it 'was agreed to pass a resolution, 

' Cd. 5745, pp. 2CB-8, 210, 211. 

Ibid., p. 208. » Ibid., pp. 208-10. 

* Ibid., p. 210. ® See Pari Pap., Cd. 5746-1, pp. 223-9. 
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‘ That in order to secure justice and protection for wives and 
children who have been deserted by their legal guardian, either 
in the United Kingdom or in any of the Dominions, reciprocal 
legal provisions should be adopted in the constituent parts of 
the Empire in the interest of such destitute and deserted 
persons.’ 

(o) Recognition of Dominion and Imperial Judgements 

Mr. Buxton^ on June 2 moved a resolution in favour of 
considering to what extent arrangements could be made 
between Great Britain and the Dominions with a view to 
the enforcement in one part of the Empire of commercial 
arbitration awards given in another part. 

After explaining the principle of the resolution he suggested 
that it should be referred to a committee on which the 
Attorney-General would attend. 

Dr. Findlay, on behalf of New Zealand, supported the 
resolution on the ground that it was not right that on these 
matters the Dominions and Great Britain should be on no 
closer footing than foreign countries, and the resolution was 
accordingly referred to a committee. 

In committee^ the matter unexpectedly developed. It 
was explained that an arbitration award became enforceable 
on an order of a judge, and from this result the view 
developed that all judicial awards might be rendered en- 
forceable on order of a judge elsewhere in the Dominions. 
Ultimately, in the full Conference on June 16 a resolution 
(xxv) was adopted,^ " That the Imperial Government should 
consider in concert with the Dominion Governments whether 
and to what extent and under what conditions it is practicable 
and desirable to make mutual arrangements with a view to 
the enforcement in one part of the Empire of judgements 
and orders of the Courts of Justice in another part, including 
judgements or orders for the enforcement of commercial 
conciliation awards.’ The CommoP-wealth and the Canadian 
representatives made it clear that they could only recom- 

' Pari Pap,, Cd. 5745, pp. 160-2 ; 5746-1, pp. 119-37. 

* Cd. 6745, pp. 316-22. ® Ibid., pp. 425, 426. 
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mend this matter to the favourable consideration of the states 
and provinces, as their Parliaments had no power on this 
head. 

(p) International Exhibitions 

On June 2 Mr. Buxton^ moved, and the Conference 
accepted his resolution, that the Imperial and Dominion 
Governments should consider in conjunction the question 
of the regulation of the conditions under which international 
exhibitions should receive support, with a view if possible to 
concerted action in the matter. 

He explained that at present the exhibitions interfered 
wdth one another and prevented anything satisfactory being 
done. 

iq) Law of Conspiracy 

There was, on June 12, a brief discussion of the law of 
conspiracy, the Government of Australia having put down 
a resolution in favour of the submission of measures to 
Parliament for the prevention of acts of conspiracy to defeat 
or evade the law of any other part of the Empire. The 
resolution was not pressed by the Commonwrealth Govern- 
ment, and eventually it was withdrawn on the understanding 
that the Imperial Government would communicate with the 
Crown Colonies and Protectorates to ascertain how far it 
w^ould be possible for them to deal with the question raised 
by the Commonwealth Government by appropriate legisla- 
tion.^ 

(r) Suez Canal Dues 

The old grievance of these dues® was brought up by 
Mr. Fisher on behalf of Australia, and it was accepted at 
once as valid by Mr. McKinnon Wood for the Imperial 
Government, which did not wish to put its interests as a 
shareholder above those of the shipping world, but the 
Imperial Government had only one-tenth representation, 
and could not force its views. Mr. Fisher’s resolution was 
accordingly recast to re^ (xxvi), ^ That this Conference is 
of opinion that the dues levied upon shipping for using the 

^ Cd. 5745, pp. 170-2; 5746-1, pp. 205-8. 

2 Ibid., pp. 244-8. 


® Ibid.,>p. 426-9. 
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Suez Canal constitute a heavy charge, and tend to retard 
the trade within the Empire and with other countries, and 
invites the Government of the United Kingdom to continue 
to use their influence for the purpose of obtaining a substan- 
tial reduction of the present charges,’ 

(s) Celebration of the King's Birthday^ 

Agreement was readily arrived at to have an official 
celebration of the King’s birthday on June 3, but an attempt 
to make the King’s birthday Empire Day failed. Kew 
Zealand was ready to accept this, but Canada preferred to 
remain firm to May 24, and South Africa was unwilling to 
change that day ; Australia admitted that it was really 
not a federal but a state question, and the matter dropped 
on Sir Wilfrfd Laurier observing that the question was not 
worth a discussion. 

(i^) Future Conferences 

On the last day of the Conference it was proposed by 
Mr. Fisher that, in the first place, there should be interchange 
of visits between the responsible ministers of the several 
Dominions, and that, in the second place, the Imperial 
Government should take into consideration the question of 
the possibility of holding a meeting of the Imperial Con- 
ference in one of the self-governing Dominions.^ The first 
part of his resolution was welcomed on all sides, and the 
Imperial Government gladly accepted it as far as they were 
concerned. But it was pointed out that the second part 
would raise considerable difficulties. Sir Joseph Ward and 
General Botha both laid some stress on the fact that it was 
impossible in the Dominions to collect the full apparatus 
of information which was provided by the Government 
departments in the United Kingdom, and pointed out 
the advantages which accrued from the ministers of the 
Dominions meeting at once all th^'' ministers of the Imperial 
Government, which would not be the case ii the Conference 

^ Od. 5745, pp. 274-8. 


^ Ibid., pp. 433 seq. 
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were held in any one of the Dominions. Accordingly it was 
agreed to adopt the resolution in the following form : — 

That in the opinion of this Conference it is desirable that 
ministers of the United Kingdom and the Dominions should 
between the Conferences exchange reciprocal visits so as to 
make themselves personally acquainted with all the various 
parts of the Empire. 

That the Government of the United Kingdom should take 
into consideration the possibility of holding a meeting of the 
Conference or a subsidiary Conference in one of the oversea 
Dominions. 


§ 5. Naval and Military Defence 

Naval and military defences were not discussed at the 
Conference itself, but were relegated for consideration at 
the Committee of Imperial Defence. 

Advantage was taken of this arrangement in order to 
explain at full length to the ministers the situation of foreign 
affairs as a whole as it presented itseff to His Majesty’s 
Government, and thus effect was given in the most con- 
venient possible manner to the desire which had been 
expressed in Parliament that the international situation 
should be fully explained to the delegates. It is clear that 
the discussion of that situation without special reference to 
defence would have been somewhat academic, while its 
close relation to defence secured both that it should be in 
full confidence and that it should be brought into contact 
with reality. 

Following on this exposition of foreign relations, the 
question of military and naval defence was discussed, 
though no very definite results were arrived at, the whole 
plan being to confirm the arrangements which were made at 
the Military and Naval Conference of 1907. Statements 
were laid before the Imperial Defence Committee, showing 
how far the recommendations of that Conference had been 
carried into effect.^ The^General Staff had made consider- 
able progress ; a paper as to present arrangements for loans, 
attachments, and interchanges of officers of the regular army 
^ See Pari Pap ,, Cd. 5746-2, pp. 3-14. 
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and officers of the oversea Dominions had been drawn up 
and forwarded to the Colonial Office for the consideration 
of the Governments concerned. Canada and New Zealand 
had accepted the proposals ; Australia had not yet replied, 
and the Government of the Union of South Africa were not 
yet in a position to make any engagements. Canada had set 
on foot a section of the Imperial General Staff ; Australia 
had done likewise, and so had New Zealand. The Chief of 
the General Staff at home had become Chief of the Imperial 
General Staff. In order to establish a close connexion, 
the necessity of personal intercourse between central and 
local sections had been felt, and with a view to meeting this 
requirement a system of semi-official correspondence on 
routine and training had been evolved. The duties of the 
local sections of the General Staff were local defences and 
the training of troops on lines similar to those followed in 
the United Kingdom by the Training Directory at the War 
Office. 

Another memorandum dealt with the examinations for 
the promotion of officers of the permanent forces of the 
Dominions, and it showed how the Dominions had adopted 
similar examinations to those which take place in this 
coimtry, and as a matter of fact the Army Council undertake 
the examination of officers of the permanent forces on most 
subjects, excluding only those which depend upon local con- 
ditions. 

The Committee considered that the action taken had 
already resulted in marked improvement in military educa- 
tion. 

There was also laid before the Committee information as 
to the courses of instruction in the United Kingdom and 
India for officers in the oversea Dominions, and a memoran- 
dum on the education of officers at the staff colleges. 

A statement was made as to the terms upon which the 
services of the Inspector-General erf the overseas forces could 
be secured for inspection purposes by the self-governing 
Dominions. Inspections were only to be made at the 
request of the Dominion Governments. 
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The resolutions with regard to naval matters are of more 
importance. They decide in effect the principles which are 
to regulate the organization of the naval forces of the United 
Kingdom and the two Dominions, Canada and Australia, 
which have adopted the principle of establishing local navies. 
In time of peace the naval services and forces of the 
Dominions will be exclusively under the control of their 
respective Governments, but training and discipline will be 
generally uniform ; by arrangement there will be inter- 
changes of oiScers and men between the forces of the^ 
Dominions and those under the control of the Admiralty. 
The ships of the Dominion Governments will be styled 
His Majesty’s Canadian and His Majesty’s Australian ships 
respectively, and they will hoist at the stem the White 
Ensign as a symbol of the authority of the Cirovn, and at 
the jack-staff the distinctive flag of the Dominion, and the 
fleets will bear the title " Royal Special stations are 
assigned to the Australian and Canadian Governments. 

The Canadian Atlantic Station is to include the waters 
north of 30"^ north latitude and west of the meridian of 
40® west longitude. 

The Canadian Pacific station is to include the waters 
north of 30® north latitude, and east of the meridian of 
180® longitude. 

The Australian naval station is to include : — 

On the North, From 95® east longitude by the parallel 
13® south latitude to 120® east longitude, thence north to 
11® south latitude, thence to the boundary with Dutch 
New Guinea on the south coast in about longitude 141® east, 
thence along the coast of British New Guiiiea to the boundary 
with German New Guinea in latitude 8® south, thence east 
to 155® east longitude. 

On the East, By the meridian of 155® east longitude to 
15® south latitude, thence to 28® south latitude on the 
meridian of 170® east loi^itude, thence south to 32® south 
latitude, thence west to me meridian of 160® east longitude, 
thence south. 

On the South, By the Antarctic Circle. 

1279-3 Gg 
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On the WesL By the meridian of 95° east longitude. 

'In the event of the Canadian or Australian Governments 
sending their vessels to another part of the British Empire, 
notice is to be given to the British Admiralty, and if they 
desire to send ships to foreign ports the concurrence of the 
Imperial Government is to be obtained, in order that the 
necessary arrangements with the Foreign Office may be made, 
as is now done between the Admiralty and the Foreign Office 
in the case of ships of the British Fleet. 

While the ships of the Dominions are at a foreign port, 
a report of their proceedings will be forwarded by the officer 
in command to the Commander-in-Chief on the station or to 
the British Admiralty. The officer in command of a Dominion 
ship so long as he remains in the foreign port will obey any 
instructions he may receive from the Government of the 
United Kingdom as to the conduct of any international 
matters that may arise, the Dominion Government being 
informed. 

The commanding officer of a Dominion ship having to 
put into a foreign port without previous arrangement on 
account of stress of weather, damage, or any unforeseen 
emergency, will report his arrival and reason for calling to 
the Commander-in-Chief of the station or to the Admiralty, 
and will obey, so long as he remains in the foreign port, any 
instructions he may receive from the Government of the 
United Kingdom as to his relations with the authorities, 
the Dominion Government being informed. 

When a ship of the British Admiralty meets a ship of the 
Dominions, the senior officer will have the right of command 
in matters of ceremony or international intercourse, or where 
united action is agreed upon, but wiU have no power to 
direct the movements of ships of the other service unless 
the ships are ordered to co-operate by mutual arrangement. 

In foreign ports the senior officer will take command, but 
not so as to interfere with the orders that the junior may 
have received from his own Government. 

In time of war, when a naval service or any part thereof 
has been put at the disposal of the Imperial Government by 
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the Dominion authorities, the ships will form an integral part 
of the British fleet, and will remain under the control of the 
Admiralty during the continuance of the war. 

In time of peace arrangements will be made between the 
Admiralty and the Dominions for the ships of the Dominions 
to take part in fleet exercises or for any joint training con- 
sidered necessary under the senior naval officer. PiTiile under 
the command of that officer he would not, however, interfere 
with the internal economy of ships of another service further 
than absolutely necessary. 

When a court martial has to be ordered by a Dominion 
and a sufficient number of officers are not available in the 
Dominion service at the time, the British Admiralty, if 
requested, will make the necessary arrangements to enable 
a Court to be formed.^ Provision will be m^^de by Order 
of His Majesty in Council, and by the Dominion Govern- 
ments respectively, to define the conditions under which 
officers of the different services are to sit on joint courts 
martial. 

The British Admiralty undertakes to lend to the Dominions 
during the period of development of their services, under 
conditions to be agreed upon, such flag officer and other 
officers and men as may be needed. In their selection pre- 
ference will be given to officers and men coming from or con- 
nected with the Dominions, but they should all be volunteers 
for the service. 

The service of officers of the British fleet in the Dominion 
naval forces, or of officers of these forces in the British fleet, 
wiU count in all respects for promotion, pay, retirement, &c., 
as service in their respective forces. 

In order to determine all questions of seniority that may 
arise, the names of all officers will be shown in the KTavy List, 
and their seniority determined by the date of their commis- 
sions, whichever is the earlier, in the British, Canadian, or 
Australian services. 

The Dominions having applied to their naval forces the 

^ Already done in the case of the court mart-al in respect of the Canadian 
YosselNiobe, in November 1911; cf. onit, Montreal Daily Stai\^OY. 15,1911, 

Gg2 
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King’s regulations and Admiralty instructions and the 
Naval Discipline Act, the British Admiralty and Dominion 
Governments wiU communicate to each other any changes 
which they propose to make in those regulations or that Act. 

It will be seen that the proposals virtually accept in the 
fullest way the independence of the Dominion navies save 
where international relations are concerned and save in war, 
when the Admiralty will assume fuU control of the navies 
if and when the appropriate authority, the Governor in 
OouncH, places either at the disposal of the Admiralty for the 
war. The only legislation necessary to effect this end would 
appear to be an amendment of the Naval Discipline Act, 
so as to apply it to the Dominion fleets when under the 
control of the Admiralty in time of war, and to remove any 
doubt as to the extra-territorial operation of the Dominion 
laws.^ 

It falls to be added that nothing was said at the Conference 
itself on General Botha’s proposed resolution as to the 
charging to any subsidy granted to the navy of the cost of 
local defence works, the matter being left for discussion 
between the Admiralty and the South African ^ represen- 
tatives. 

§ 6. The Results of the Conference 

Mr. Asquith and Sir Joseph Ward were fully justified in 
claiming that the Conference could challenge comparison 
with any of its predecessors as regards both the amount of 
what was done and the importance of the conclusions arrived 
at. Unquestionably the mam importance of the Conference 
consists in the fact that for the first time the Imperial 
Government took special steps to impart to the Dominion 
Premiers a full statement of the position of international 
politics, especially in their bearing on the problems of 
defence. It is, of course, true that the importance of the 
episode may be exaggerated ; the admission of the Dominion 
ministers into the arcana imperii coinpletes only the principle 
which has been acted upon consistently dn recent years 

^ Of. above, pp. 1278-81. ® Path Pap,, Cd. 5745, p. 482. 
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of explaining to the Dominion Governments the aspects ,of 
international politics which afiect them directly, and it 
would be absurd to suggest that this is the first time on 
which a general statement on the course of foreign politics 
has been made to Dominion ministers ; the Defence Con- 
ference of 1 909 must have necessitated explanations. But it is 
true that this is the first occasion on which it has been 
considered desirable that an Imperial Conference should 
receive from the Imperial Government a full exposition of 
the general course of foreign politics as it presents itself to 
the Foreign Secretary. It is natural, therefore, to under- 
stand the emphasis laid both by Mr. Fisher^ and Greneral 
Botha on the fact that the Prime Ministers have been taken 
into confidence and given a share in the Government of the 
Empire. 

On the other hand, it must be remembered that nothing 
has yet been done to make this share other than nominal, and 
Sir Wilfrid Laurier has on his part emphasized the fact that 
Canada gives no undertaking that she will automatically 
take an active part in wars entered into by the Government 
of the United Kingdom. He expressly declined to accept 
a resolution asking that political treaties in general should be 
submitted to the Dominions before they were ratified by 
the Imperial Government, giving as his reason that, if the 
Dominions demanded that they should be consulted in regard 
to such treaties, they would be bound to accept the conse- 
quences of the policies denoted by such treaties. 

This is, of course, in perfect harmony with his repeated 
declaration in Canada. " If England is ,at war,’ he said in 
1910,^ " we are at war and liable to attack. I do not say that 
we shall always be attacked, neither do I say that we would 

' Of. Governor- General’s speech, S^eptember 5, 1911, Debates^ pp. 5, G; 
Mr. Deakin, ibid., p. 110 ; Mr. Fisher, pp. 129, 130 (for the earlier views of 
his government in 1909, see above, pp. 1284-6); Sir J. Findlay, New 
Zealand Debates, civ. 98. 

® Canada House oJ[ Commons Debates, 1909-10, p. 2965 ; of. also Ewart. 
The Kingdom Papers, pp. 50-2, 108-12 ; Thompson, Canada House of 
Commons Debater, 1908, pp. 3954-71 ; Sir W. Laurier, ibid., 3971-4; 
Mr. Fielding, ibid., 3978, 3979 ; Eouni Table, i. 435-42, 518-22. 
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tajke part in all the wars of England. That is a matter that 
must be determined by circumstances, upon which the 
Canadian Parliament will have to pronounce and wiU have 
to decide in its own best judgement.’ So at the Imperial 
Conference ^ he maintained the view that if the Dominions 
claimed a right to be consulted, and they were consulted and 
their advice was followed, they would be bound to follow the 
fortunes of England by active participation in a war ensuing 
on the adoption of the course advised, and so in Canada before 
"the Conference he stated that the question of the Declaration 
of London was one for a sovereign power, not for Canada, 
though it could be discussed in a quasi-oflficial way.^ 

The attitude of Canada — ^no doubt the only possible atti- 
tude — of course prevents any real partnership in the foreign 
policy of the Empire for the present, and explains if it hardly 
justifies the somewhat sarcastic references in the opposition 
press in Australia ^ to the statements of Mr. Fisher as to the 
results of the Conference in this regard. Still, the acceptance 
of the principle of consultation in such a case as the Declara- 
tion of London is a real step in advance without any exact 
parallel. 

Great importance attaches also to the decision with 
regard to the question of naturalization. It is not merely 
that the decision to permit a foreigner who has become 
naturalized in one of the Dominions under the local law 
to obtain, after five years’ residence in the British Empire, 
a naturalization which would be of world-wide effect is 
a logical one, and does a good deal to lessen the absurdity 
by which a man m^j be Prime Minister of a Colony and yet 
an alien ^ when he attends the Coronation ceremony, but it 

^ Pari Pa'p,, Cd. 5745, p. 117, where he reiterates his earlier view. 

® The Liberal press in Canada almost unanimously supported the Prime 
Minister’s attitude. 

® e.g. Melbourne Age, June 2, 1911 ; Hobart Mercury, June 2. For 
a moderate view, cf. British Australasian,^J^ii% 3 ; Times, July 13 (where 
also IVIr. Fisher’s views are given) ; Parliamentary Delates, 1911, p. 587. 

* Ineligible for a Privy Councillorship or a Peerage ; see 12 & 13 
Will. Ill, c. 2, s, 3, A baronetcy or a knighthood can of course be 
bestowed even on an alien ; see Forsyth, Gases and Opinions on Oonsti^ 
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also serves a most important end as a partial solution of the 
problem of the assimilation of the vast number of Americans 
who are pouring into Canada, and who, as a rule, seek 
naturalization as soon as possible. Sir Wilfrid Laurier laid 
stress on the fact that these men at present could become 
Canadians but never British subjects in the full sense, and it 
is clear that this position is a decided menace to the continued 
maintenance of Canada as an intimate part of the Empire. 

One other great constitutional reform consists in the 
agreement to establish an Imperial Court of Appeal whiclr 
shall sit in two divisions, one of them to represent the House 
of Lords, and one to represent the Judicial Committee of 
the Privy Council. The existing House of Lords and the 
Judicial Committee alike will be strengthened for this pur- 
pose by the addition of two judges of the highest standing, 
thus increasing to six the number of Lords of Appeal whose 
services are permanently available for use in the highest 
courts. The normal quorum of judges in the Privy Coxmcil 
and in the House of Lords will be increased to five, and 
judgements of the Privy Council will in future be delivered in 
a new form. At present only one judgement is delivered, 
without indication whether it is unanimous or merely that of 
a majority, or of the grounds on which the minority, if any, 
has dissented from the finding of the Court ; this form is 
convenient and proper, as it is intended to be given effect to 
by order of His Majesty in Council, and therefore there must 
be some judgement of the Court as a whole. The principle 
will be retained in future, but His Majesty’s consent will be 
asked to a change by which it will be open for any judge who 
dissents from the decision of the Court to set forth the 
reasons for his dissent, although the judgement will still 
remain that of the whole committee. 

In commercial matters, while there was much less discus- 
sion than in 1907, the actual record of performance was more 
substantial. The creat^ of a Royal Commission, including 

tvtional Law, p. ()29. Annexation places, it seems, a subject of the 
annexed country in the same position as a natural- born subject (e. g. 
General Botha’s Privy Councillorship in 1907). 
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representatives of the United Kingdom and the Dominions, 
to ^examine into the natural resources and trade conditions 
of all the self-governing parts of the Empire, promises to be 
of real service and the solution of many problems regarding 
inter-imperial trade. If no practicable scheme for an All- 
Red Route has yet been devised, the interest of the Govern- 
ments has already evoked an improvement in the services 
conducted by private enterprise, and the problem will no 
doubt ultimately be solved in this manner. The Postmaster- 
General was able to promise very substantial reductions both 
in deferred ordinary messages and in press telegrams, while 
the British Government somewhat imexpectedly presented 
for approval a scheme which will create a chain of wireless 
telegraph stations extending from England to Cyprus, Aden, 
Bombay, the- Straits, and Western Australia. A minor 
postal reform was promised in the extension to Canada and 
Australia of the British Postal Order system. 

The discussion on emigration, if not directly fruitful in 
results, was of great value in that it disposed of the claim 
which has been made in England that the Government should 
give more active assistance to emigration. All readers of the 
discussion must realize that the existing emigration represents 
to the full all the population that Great Britain can spare 
for the Dominions, and that, taken on the whole, the existing 
emigration agencies, public and private, so fully meet the 
needs of the situation that the expenditure of Imperial funds 
on emigration cannot be justified. 

The other discussions were in the main negative in result. 
The attempt to obtain for the Dominions wider legislative 
powers in matters of shipping broke down almost at once in 
view of the discrepancy of opinion which was revealed on the 
part of the several Governments as to the powers which they 
actually possessed as matters stood, while the Imperial 
Government was not prepared to surrender to the Dominion 
Legislatures powers to regulate Bc^itish ships on the high 
seas, which must result de facto in "a preference to foreign 
vessels, or in retaliation on British shipping by foreign 
Powers. Questions of revenue prevented the Imperial 
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Government from olSering any concession regarding the pay- 
ment of double income-tax or of double death-duties, or the 
remission of stamp duties levied on Colonial bonds. The 
proposal of the Imperial Government that the Labour 
Exchanges should be used in connexion with emigration to 
the Dominions failed of acceptance owing to a hesitation 
as to the proposal by the Dominion ministers which proved 
impossible to remove. Resolutions were passed in favour of 
greater uniformity in the matter of trade-marks, copyright, 
and patents law, but such resolutions are now common"* 
form, and it is doubtful whether much can be accomplished 
to carry them into effect unless the Dominions are pre- 
pared in these matters to accept the Imperial standards, 
and this they have not all yet shown much readiness to do. 
Similar considerations apply to the resolution which was 
adopted in favour of the mutual enforcement throughout 
the Empire of judgements including commercial arbitration 
awards, especially as the matter is not one which can be dealt 
with either by the Parliament of the Dominion of Canada or 
the Parliament of the Commonwealth, but must be left to such 
action as may commend itself to the Parliaments of the States 
and Provinces not directly represented on the Conference. 
The discussion of the Declaration of London clearly showed 
the disadvantages under which the Dominion ministers suffer 
in dealing with such a subject. The Imperial Government 
were in this case inevitably superior in the understanding of 
the issues in question, and no argument was advanced by 
Dominion ministers which had not been already put forward, 
and with greater effect, by critics in the United Kingdom. 
Sir Edward Grey had therefore no difficulty in meeting 
the arguments adduced by the Dominion ministers and in 
obtaining the assent of all the Dominions (Australia abstain- 
ing) to the ratification of the Declaration, and Mr. Fisher, 
though unable consistently to vote for the ratification, said 
that he fully realized thaj^,Mespite its defects, the Declaration 
was a great improvement on the existing state of affairs. The 
opponents of the Declaration did not feel that the situation 
was materially altered by the assent of the Premiers, since, 
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in^ their opinion, they had not been in a position to make 
any such study of the question as to justify reliance on their 
judgement. 

The discussions on defence matters were, of course, confi- 
dential, but there was, as a matter of fact, nothing of any 
substantial importance to deal with so far as military 
defence was concerned, for the Conference of 1909 had 
settled in principle the lines on which Imperial co-operation in 
defence are to proceed, and therefore nothing more remained 
to be done on this occasion but to affirm the principles 
already accepted, and to report the progress already made 
in carrying out the resolutions of 1909. As regards naval 
defence much was done to render explicit the agreement 
arrived at in 1909.^ 

As regards '“commercial treaties a definite step was taken 
in the decision to attempt to secure the right of separate 
withdrawal from old treaties for the Dominions. But this 
is merely a carrying out of an old principle, nor does the 
Imperial Government seem to have conceded the right to 
any Dominion to conclude a treaty with a foreign country 
in which it would discrimmate against the United Kingdom.^ 

^ llie change of government in Canada is expected to result in the 
reference to the people of the question of Canadian participation in naval 
defence; see Mr. Pelletier, Canadian Gazette, Iviii. 188; Mr. Monk, House 
of Commons, Nov. 23, 1911. Both navies have adopted the new rule as 
to flags. 

® See New Zealand Parliaynentary Debates, civ. 93. Cf. also Ca^ a, iian 
Gazette, Will, 173, 177, 178; Ewart, The Kingdom Papers, pp. 107, 108. 
Negotiations for withdrawal had already been attempted with Austria and 
Italy at the wish of the Commonwealth, but unsuccessfully ; see Cd. 5745, 
p. 337 The negotiations have been begun, and a new treaty made with 
Bolivia. For a list of the treaties, see p. 1153, to which as affecting all or 
some Dominions fall to be added that of 1826 with France, that of 1883 
with Italy, that with Morocco of 1856, that of 1888 with Mexico, and 
possibly one or two others ; cf. House of Commons Debates, xxx. 703, 841. 
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CANADA 

The instruments issued under the prerogative for the 
Government of Canada comprise (1) Letters Patent under= 
the Great Seal constituting the office of Governor-General, 
(2) Royal Instructions under the Sign Manual and Signet to the 
Governor-General, and (3) the Commission to the Governor- 
General. The two former instruments are permanent, the 
last is issued anew with each change of Governor, but is not 
otherwise varied in form. The permanent letters patent and 
instructions were first issued in 1878, and represent the result 
of Mr. Blake's criticisms ; ^ they were revised in 1905, and 
show traces of the influence of the similar instruments for the 
Commonwealth ? 

I 

LETTERS PATENT passed under the Great Seal of the 
United Kingdom, constituting the Office of Governor- 
General and Commander-in-Chief of the Dominion of 
Canada. 

Letters Patent, Bated 15^7^ June 1905. 

Edward the Seventh, by the Grace of God of the United Kingdom 
of Great Britain and Ireland, and of the British Dominions beyond 
the Seas, King, Defender of the Faith, Emperor of India ; To all 
to whom these Presents shall come. Greeting : 

Whereas by certain Letters Patent under the Great Seal of Oxir 
United Kingdom of Great Britain and Ireland bearing date at 
W^estminster the Fifth day of October 1878, Efer late Majesty Queen 
Victoria did constitute, order, and declare that there should be a 
Governor-General in and over Our Dominion of Canada, and that 
the person filling the said office of Governor-General should be from 
time to time appointed by Commission under the Royal Sign Manual 
and Signet : 

^ See above, pp. 158 seq. 

® Clause V of the Instructiofi does not give the Governor-General power to 
pardon for an offenco committed outside but triable in Canada. This power 
was given in the old Instructions, but, it seems, too close adherence to the Com- 
monwealth model has resulted in its omission. See pp. 1415, 141(5. 
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And whereas it is Our Will and pleasure to revoke the said Letters 
Patent, and to substitute other provisions in place thereof : 

Now therefore We do by these presents revoke and determine the 
said recited Letters Patent, and everything therein contained, but 
without prejudice to anything lawfully done thereunder : And We 
do declare Our Will and pleasure as follows : 

I. We do hereby constitute, order, and declare that there shall be 
a Governor-General and Commander-in-Chief ^ in and over Our 
Dominion of Canada (hereinafter called Our said Dominion), and 
appointments to the said office shall be made by Commission under 
Our Sign Manual and Signet. 

^ And We do hereby authorize and command Our said Governor- 
General and Commander-in-Chief (hereinafter called Our said 
Governor-General) to do and execute, in due manner, all things that 
shall belong to his said office, and to the trust We have reposed 
in him, according to the several powers and authorities granted or 
appointed him by virtue of The British North Ainerica Act, 1867, and 
of these present Letters Patent and of such Commission as may be 
issued to him under Our Sign Manual and Signet, and according to 
such Instructions as may from time to time be given to him, under 
Our Sign Manual and Signet, or by Our Order in Our Privy Council, or 
by Us through one of Our Principal Secretaries of State, and to such 
Laws as are or shall hereafter be in force in Our said Dominion, 

II. And We do hereby authorize and empower Our said Governor- 
General to keep and use the Great Seal of Our said Dominion for 
sealing all things whatsoever that shall pass the said Great Seal. 

III. And We do further authorize and empower Our said Governor- 
General to constitute and appoint, in Our name and on Our behalf, 
all such Judges, Commissioners, Justices of the Peace, and other 
necessary Officers and Ministers of Our said Dominion, as may be 
lawfully constituted or appointed by Us.^ 

IV. And We do further authorize and empower Our said Governor- 
General, so far as We lawfully may, upon sufficient cause to him 
appearing, to remove from his office, or to suspend from the exercise 
of the same, any person exercising any office within Our said Dominion, 
under or by virtue of any Commission or Warrant granted, or which 
may be granted, by Us in Our name or under Our authority. 

V. And We do further authorize and empower Our said Governor- 
General to exercise all powers lawfully belonging to Us in respect of 
the summoning, proroguing, or dissolving the Parliament of Our 
said Dominion.^ 

Title first given in these letters patent. 

^ This is to be understood as referring to federal officers (above, p. 700), and 
de facto the appointments are normally made i^der a statutory power. But this 
clause sanctions the use of the royal name, andf^o as to Clause IV. 

® The powers of summons of Senators is given to the Governor by 30 Viet. o. 3, 
s. 24, of summoning and dissolving the House of Commons by ss. 38 and 50 ; 
even without the clause he would have enjoyed the right to prorogue ex neces- 
sitate. Clauses III-V really are covered by the last words of Clause 1. 
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VI. And whereas by The British North America Act, 1867 ,^ it is 
amongst other things enacted, that it shall be lawful for TJs, if We 
think fit, to authorize the Governor-General of Our Dominion of 
Canada to appoint any person or persons, jointly or severally, to be 
his Deputy or Deputies within any part or parts of Our said" Domi- 
nion, and in that capacity to exercise, during the pleasure of Our 
said Governor-General, such of the powers, authorities, and functions 
of Our said Governor- General as he may deem it necessary or expe- 
dient to assign to such Deputy or Deputies, subject to any limitations 
or directions from time to time expressed or given by Us : Now we 
do hereby authorize and empower Our said Governor-General, subject 
to such limitations and directions as aforesaid, to appoint any person, 
or persons, jointly or severally, to be his Deputy or Deputies within" 
any part or parts of Our said Dominion of Canada, and in that 
capacity to exercise, during his pleasure, such of his powders, functions, 
and authorities, as he may deem it necessary or expedient to assign 
to him or them : Provided always, that the appointment of such a 
Deputy or Deputies shall not afiect the exercise of any such power, 
authority, or function by Our said Governor-Genera^ in person. 

VII. And We do hereby declare Our pleasure to be that, in the 
event of the death, incapacity, removal, or absence of Our said 
Governor-General out of Our said Dominion, all and every the 
powers and authorities herein granted to him shall, until Our fiirther 
pleasure is signified therein, be vested in such person as may be 
appointed by Us under Our Sign Manual and Signet to be Our 
Lieutenant-Governor of Our said Dominion ; or if there shall be no 
such Lieutenant-Governor in Our said Dominion, then in such person 
or persons as may be appointed by Us under Our Sign Manual and 
Signet to administer the Government of the same ; and in case there 
shall be no person or persons within Our said Dominion so appointed 
by Us, then in Our Chief Justice for the time being of the Supreme 
Court of Our said Dominion, or, in case of the death, incapacity, 
removal, or absence out of Our said Dominion of Our said Chief 
Justice for the time being, then in the Senior Judge for the time 
being of Our said Supreme Court then residing in Our said Dominion 
and not being under incapacity. 

Provided always, that the said Senior Judge shall act in the 
administration of the Government only if and when Our said Chief 
Justice shall not be present within Our said Dominion and capable 
of administering the Government. 

Provided further that no such powers or authorities shall vest in 
such Lieutenant-Governor, or such other person or persons, until he 
or they shall have taken the Oaths appointed to be taken by the 
Governor-General of Our said-Dominion, and in the manner provided 
by the Instructions accompan^ung these Our Letters Patent. 

^ s. 14. See e. g. (Janada Gazette, xlv. 1459. 

“ It is not usual to appoint a Lieutenant-Governor for Canada, the Common- 
wealth, the Union, New Zealand, and Ne'wfoundJand. 
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VIII. And We do hereby require and command all Our Officers and 
Ministers, Civil and Military, and all other the inhabitants of Our said 
Dominion, to be obedient, aiding, and assisting unto Our said 
Governor-General, or, in the event of his death, incapacity, or 
absence, to such person or persons as may, from time to time, under 
the provisions of these Our Letters Patent, administer the Govern- 
ment of Our said Dominion. 

IX. And We do hereby reserve to Ourselves, Our heirs and suc- 
cessors, full power and authority from time to time to revoke, alter, 
or amend these Our Letters Patent as to Us or them shall seem meet. 

X. And We do further direct and enjoin that these Our Letters 
^Patent shall be read and proclaimed at such place or places as Our said 
"^Governor-General shall think fit within Our said Dominion of Canada. 

In Witness whereof We have caused these Our Letters to be made 
Patent. Witness Ourself at Westminster, the Fifteenth day of June, 
in the Fifth Year of Our Reign. 

By Warrant under the King’s Sign Manual. 

MUIR MACKENZIE. 


II 

INSTRUCTIONS passed under the Royal Sign Manual and 
Signet to the Governor-General and Comniander-in-Chief 
of the Dominion of Canada. 

Dated IWi June 1905. 

EDWARD R. & I. 

Instructions to Our Governor-General and Commander-in-Chief in 
and over Our Dominion of Canada, or, in his absence, to Our Lieu- 
tenant-Governor or other Officer for the time being administering 
the Government of Our said Dominion. 

Given at Our Court at Saint James’s, this Fifteenth day of 
June, 1905, in the Fifth year of Our Reign. 

WHEREAS by certain Letters Patent bearing even date herewith 
We have constituted, ordered, and declared that there shall be 
a Governor-General and Commander-in-Chief (hereinafter called Our 
said Governor-General) in and over Our Dominion of Canada (herein- 
after called Our said" Dominion), And We have thereby authorized 
and commanded Our said Governor-General to do and execute in 
due manner all things that shall belong to his said office, and to the 
trust We have reposed in him, according to the several powers and 
authorities granted or appointed him by virtue of the said Letters 
Patent and of such Commission as may be issued to him under Our 
Sign Manual and Signet, and according to such Instructions as may 
from time to time be given to him, underrOur Sign Manual and Signet, 
or by Our Order in Our Privy Council, or by Us through One of Our 
Principal Secretaries of State, and to such Laws as are or shall here- 
after be in force in Our said Dominion : Now, therefore, We do, by 
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these Our Instructions under Our Sign Manual and Signet, declare 
Our pleasure to be as follows : — 

I. Our said Governor-General for the time being shall, with ail due 
solemnity, cause Our Commission, under Our Sign Manual and Signet, 
appointing Our said Governor-General for the time being, to be read 
and published in the presence of the Chief Justice for the time being, 
or other Judge of the Supreme Court of Our said Dominion, and of the 
members of the Privy Council in Our said Dominion. 

Our said Governor-General, and every other Officer appointed to 
administer the Government of Our said Dominion, shall take the 
Oath of Allegiance in the form provided by an Act passed in the 
Session holden in the thirty-first and thirty-second years of the Eeigm 
of Her late Majesty Queen Victoria intituled " An Act to Amend the 
Law relating to Promissory Oaths ’ and like^nse he or they shall take 
the usual Oath for the due execution of the Office of Our Governor- 
General and Commander-in-Chief in and over Our said Dominion, 
and for the due and impartial administration of justice ; which 
Oaths the said Chief Justice for the time being of Our said Dominion, 
or, in his absence, or in the event of his being otherwise incapacitated, 
any Judge of the Supreme Court of Our said Dominion shall, and he 
is hereby required to tender and administer unto him or them. 

II. And We do authorize and require Our said Governor-General 
from time to time, by himself or by any other person to be authorized 
by him in that behalf, to administer to all and to every persons or 
person, as he shall think fit, who shall hold any office or place of trust 
or profit in Our said Dominion, the said Oath of Allegiance, together 
with such other Oath or Oaths as may from time to time be prescribed 
by any Laws or Statutes in that behalf made and provided. 

III. And We do require Our said Governor-General to communi- 
cate forthwith to the Privy Council for Our said Dominion these Our 
Instructions, and likewise all such others, from time to time, as he 
shall find convenient for Our service to be imparted to them. 

IV. Our said Governor-General is to take care that all Laws 
assented to by him in Our name, or reserved for the signification of 
Our pleasure thereon, shall, when transmitted by him, be fairly 
abstracted in the margins, and be accompanied, in such cases as 
may seem to him necessary, with such explanatory observations^ as 
may be required to exhibit the reasons and occasions for proposing 
such Laws ; and he shall also transmit fair copies of the Journals 
and Minutes of the proceedings of the Parliament of Our said Do- 
minion, which he is to require from the clerks, or other proper 
officers in that behalf, of the said Parliament ^ 

Y. And We do further authorize and empower Our said Governor- 
General, as he shall see occauon, in Our name and on Our behalf, 


1 31 & 32 Viet. c. 7£ . , , XT . 

* It is rather curious that the Instructions to the Federations and the Union 
should contain a clause omitted in 1892 from the Australian Instructions to 
please l^Ir. Higiubotham ; see above, p. 168 ; below, p. 1591, n. 1. 

1279-3 H h 
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when any crime or offence against the Laws of Our said Dominion ^ 
has been committed for which the offender may be tried therein, to 
grant a pardon to any accomplice, in such crime or offence, who shall 
give such information as shall lead to the conviction of the principal 
offender, or of any one of such offenders if more than one ; and 
further, to grant to any offender convicted of any such crime or 
offence in any Court, or before any Judge, Justice, or Magistrate, 
within Our said Dominion, a pardon, either free or subject to lawful 
conditions, or any respite of the execution of the sentence of any 
such offender, for such period as to Our said Governor-General may 
seem fit, and to remit any fines, penalties, or forfeitures which may 
-"become due and payable to Us. Provided always, that Our said 
Governor-General shall not in any case, except where the offence has 
been of a poKtical nature, make it a condition of any pardon or 
remission of sentence that the offender shall be banished from or 
shall absent himself from Our said Dominion. And we do hereby 
direct and enjoin that Our said Governor-General shall not pardon 
or reprieve any such offender without first receiving in capital cases 
the advice of the Privy Council for Our said Dominion, and in other 
cases the advice of one, at least, of his Ministers ; and in any case in 
which such pardon or reprieve might directly affect the interests 
of Our Empire, or of any country or place beyond the jurisdiction of 
the Government of Our said Dominion, Our said Governor-General 
shall, before deciding as to either pardon or reprieve, take those 
interests specially into his own personal consideration in conjunction 
with such advice as aforesaid. 

VI. And whereas great prejudice may happen to Our service and 
to the security of Our said Dominion by the absence of Our said 
Governor-General, he shall not, upon any pretence whatever, quit 
Our said Donainion without having first obtained leave from Us for 
so doing under Our Sign Manual and Signet, or through one of Our 
Principal Secretaries of State. 

E. K, & I. 


Ill 

COMMISSION passed under the Eoyal Sign Manual and 
Signet, appointing Field Marshal His Royal Highness the 
Duke of Connaught and (of) Stratheam, K.G., K.T., K.P., 
G.C.B., G.C.S.I., G.C.M.G., G.C.I.E., G.O.V.O., to be 
Governor-General and Commander-in-Chief of the Do- 
minion of Canada. 

Dated March 6, 1911. 

i. e. not offences against provincial law(§, as he was empowered to do up to 
1905 See p. 1561, n. 2, for the omission of Reference to crimes triable in the 
Dominion though committed outside, an omission which occurs also in Union 
Instructions, clause ix. In the Union the Governor-General would seem to 
have no power to pardon offences against provincial as opposed to Union laws, 
for ‘laws of the Union’ can hardly be pressed to mean ‘law's in force in this 
Union’. Cf. p. 1574, n. 1. 
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George the F^th, by the Grace of God of the United Kingdom of 
Great Britain and Ireland and of the British Dominions beyond 
the Seas Eling, Defender of the Faith, Emperor of India : To 
Our most dear and entirely beloved Uncle and most faithful 
Counsellor Arthur William Patrick Albert, Duke of Connaught 
and Strathearn, Knight of Our Most Noble Order of the Garter, 
&c.. Greeting. 

WE do, by this Our Commission under Our Sign Manual and 
Signet, appoint you, the said Duke of Connaught and Strathearn to 
be,^ during Our pleasure, Our Governor-General and Commander-in- ^ 
Chief in and over Our Dominion of Canada, with all the powers, 
rights, privileges, and advantages to the said Office belonging or 
appertaining. 

II, And We do hereby authorize, empower, and command you to 
exercise and perform all and singular the powers and directions con- 
tained in certain Letters Patent under the Great Seal of Our United 
Kingdom of Great Britain and Ireland, bearing date at Westminster 
the Fifteenth day of June 1905, constituting the said Office of 
Governor-General and Commander-in-Chief, or in any other Letters 
Patent adding to, amending, or substituted for the same, according 
to such Orders and Instructions as Our Governor-General and 
Commander-in-Chief for the time being hath already received, or 
as you may hereafter receive from Us. 

III. And further We do hereby appoint that, so soon as you shall 
have taken the prescribed oaths and have entered upon the duties 
of your Office, this Our present Commission shall supersede the 
Commission under the Sign Manual and Signet of His late Majesty, 
King Edward the Seventh, bearing date the Sixteenth day of June, 
1905, appointing Our Right Trusty and Right Well-beloved Cousin 
Albert Henry George, Earl Grey, Knight Grand Cross of Our Most 
Distinguished Order of Saint Michael and Saint George (now a 
Member of Our Most Honourable Privy Council and also Knight 
Grand Cross of Our Royal Victorian Order), to be Governor- 
General and Commander-in-Chief in and over Our Dominion of 
Canada. 

lY. And We do hereby command aU and sln^ar Our Officers, 
Ministers, and loving subjects in Our said Dominion, and all others 
whom it may concern, to take due notice hereof and to give their 
ready obedience accordingly. 

Given at Our Court at Saint James’s this Sixth day of March, 
1911, in the First year of Our Reign. 

By His Majesty’s Command, 

L. HARCOURT. 
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COMMONWEALTH OF AUSTRALIA 

la the case of the Commonwealth there are four instru- 
ments, (1) Letters Patent constituting the office of Governor- 
General, (2) Instructions, (3) Commission, and (4) a Dormant 
Commission providing for the administration of the Govern- 
ment in the absence, &c., of the Governor-General. The last 
instrument is rendered necessary by the fact that the framers 
of the Commonwealth did not desire the Chief Justice to 
administer the government. 

As the Constitution itself, in ss. 2 and 61, recognizes the 
office of Governor-General and confers upon him the execu- 
tive government of the Commonwealth, and allows him, 
subject to the Constitution, to exercise such powers and 
functions of the Crown as may be conferred upon him, the 
creation of the office by letters patent has been criticized. 
But the practice criticized rests upon obvious grounds of 
convenience. The ordy alternative would have been to 
include in the commission issued to each Governor-General 
the rules laid down in clauses I, II, and VI-X of the letters 
patent, and it was clearly much more convenient to have 
permanent instruments accompanied by permanent instruc- 
tions than a temporary commission accompanied by tem- 
porary or even by permanent instructions. It must be 
remembered, moreover, that the first rule contained in the 
letters patent as to the mode of appointing the Governor- 
General, by commission tmder the sign manual and signet, 
could hardly have been included in the Governor-General’s 
commission, and would have had to be laid down, if it was 
to be laid down at all, in some other instrument. 

Similarly as regards the Union. In the case of Canada the 
position is different, for the office of Governor-General is not 
expressly created by the British North Am&rica Act, and the 
formal creation is therefore still less open to objection than 
in the cases of the Commonwealth and the Union, where the 
office is expressly created by the Constitution. In all other 
cases the need of permanent letters patent is obvious : the 
office of Governor generally is not created at all by virtue of 
the Constitution Acts. It is assujned throughout the statute 
book that there is an officer so styled, and that he administers 
the government, but the creation is left t® the prerogative. 
The Crown must both name from time to time the persons 
to exercise these powers, and must also assign the exact 
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nature of the powers, though of course within the limits of 
the statute law of the Colony and of the common-law powers 
of the Crown in that Colony, The instruments are therefore 
perfectly simple and useful. It is, however, the division 
of the documents which has led to the Chief Justice of South 
Australia thinking that under the povrer to appoint a deputy 
Governor given in the letters patent the deputy can only 
exercise powers resting on the prerogative, and not therefore 
povrers given by statute law, except perhaps such powders as are 
merely reaffirmations of prerogative powers. For a deputy is 
merely one form of a Governor, and so long as the commission , 
contained both the appointment of the Governor and his 
powers the right of the Crown to say that a man selected by 
the Governor should be Governor for certain purposes could 
hardly be denied.^ But the division of instruments was 
neither intended to change nor has it really changed the 
position. 

I 

LETTERS PATENT passed under the Great Seal of the 
United Kingdom, constituting the Office of Governor- 
General and Commander-in-Chief of the Cominonvrealth 
of Australia. 

Letters Patent^ Bated 29i7i October 1900. 

Victoria, by the Grace of God of the United Kingdom of Great 
Britain and Ireland Queen, Defender of the Faith, Empress of 
Inffia : To all to whom these Presents shall come, Greeting. 

WHEREAS, by an Act of Parliament passed on the Ninth day of 
July 1900, in the Sixty-fourth year of Our Reign, intituled ‘ An Act 
to constitute the Commonwealth of Australia it is enacted that 
it shall be lawful for the Queen, with the advice of the Privy Council, 
to declare by Proclamation that, on and after a day therein ap- 
pointed, not being later than one year after the passing of this 
Act, the people of New South Wales, Victoria, South Australia, 
Queensland, and Tasmania, and also, if Her Majesty is satisfied 
that the people of Western Australia have agreed thereto, of 
Western Australia, shall be united in a Federal Commonwealth 
under the name of the Commonwealth of Australia. But the 
Queen may, at any time after proclamation, appoint a Governor- 
General for the Commonwealth : ’ 

And whereas We did on thi Seventeenth day of September One 
thousand nine hundred, by and with the advice of Our Privy Council, 

^ Unless it were held that there could only be one person at a time with guber- 
natorial functions, and for this I know no authority, while practice has uniformly 
been otherwise. ® 63 & 64 Viet- c. 1^. 
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declare by Proclamation that, on and after the First day of January 
One thousand nine hundred and one, the people of New South Wales, 
Victoria, South Australia, Queensland, and Tasmania, and also 
Western Australia, should be united in a Federal Commonwealth 
under the name of the Commonwealth of Australia : And whereas 
by the said recited Act certain powers, functions, and authorities 
were declared to be vested in the Governor-General : And whereas 
We are desirous of making efiectual and permanent provision for the 
Office of Governor-General and Commander-in-Chief in and over 
Our said Commonwealth of Australia, without making new Letters 
Patent on each demise of the said Office : Now know ye that We have 
^ thought fit to constitute, order, and declare, and do by these presents 
constitute, order, and declare, that there shall be a Governor-General 
and Commander-in-Chief (hereinafter called the Governor-General) 
in and over Our Commonwealth of Australia (hereinafter called Our 
said Commonwealth), and that the person who shall fill the said 
Office of Governor-General shall be from time to time appointed by 
Commission under Our Sign Manual and Signet. And We do hereby 
authorize and’ command Our said Governor-General to do and 
execute, in due manner, all things that shall belong to his said 
command, and to the trust We have reposed in him, according to 
the several powers and authorities granted or appointed him by 
virtue of The Commonwealth of Australia Constitution Act, 1900, and 
of these present Letters Patent and of such Comnoission as may be 
issued to him under Our Sign Manual and Signet, and according to 
such Instructions as may from time to time be given to him, under 
Our Sign Manual and Signet, or by Our Order in Our Privy Council, 
or by Us through one of Our Principal Secretaries of State, and to 
such laws as shall hereafter be in force in Our said Commonwealth. 

II. There shall be a Great Seal of and for Our said Commonwealth, 
which Our said Governor-General shall keep and use for sealing all 
things whatsoever that shall pass the said Great Seal. Provided that 
until a Great Seal shall be provided, the Private Seal of Our said 
Governor-General may be used as the Great Seal of the Common- 
wealth of Australia. 

III. The Governor-General may constitute and appoint, in Our 
name and on Our behalf, all such Judges, Commissioners, Justices 
of the Peace, and other necessary Officers and Ministers of Our said 
Commonwealth, as may be lawfully constituted or appointed by Us.^ 

IV. The Governor-General, so far as We Ourselves lawfully may, 
upon sufficient cause to him appearing, may remove from his office, 
or suspend from the exercise of the same, any person exercising any 
office of Our said Commonwealth, under or by virtue of any Com- 
mission or Warrant granted, or whiclf may be granted, by Us in Our 
name or under Our authority. 

V. The Governor-General may on Our behalf exercise all powers 

^ The powers given hy Clauses III and IV are already conferred by ss. 64 and 
67 of the Constitution. 
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under The Commonwealth of Australia Constitution Aci^ 1900, or 
otherwise in respect of the summoning, proroguing, or dissolving 
the Parliament of Our said Commonwealth.^ 

VI. And whereas by The Commonwealth of Australia Constitution 
Act, 1900,2 it is amongst other things enacted, that We may authorize 
the Governor-General to appoint any person or persons, jointly or 
severally, to be his Deputy or Deputies within any part of Our 
Commonwealth, and in that capacity to exercise, during the pleasure 
of the Governor-General, such powers and functions of the said 
Governor-General as he thinks fit to assign to such Deputy or 
Deputies, subject to any limitations expressed or directions given by 
Us : Now We do hereby authorize and empower Our said Governor- 
General, subject to such limitations and directions as aforesaid, to* 
appoint any person or persons, jointly or severally, to be his Deputy 
or Deputies within any part of Our said Commonwealth of Australia, 
and in that capacity to exercise, during his pleasure, such of his 
powers and functions, as he may deem it necessary or expedient to 
assign to him or them : Pro%dded always, that the appointment of 
such a Deputy or Deputies shall not afiect the ;exercise by the 
Governor-General himself of any power or function. 

VII. And We do hereby declare Our pleasure to be that, in the 
event of the death, incapacity, removal, or absence of Our said 
Governor-General out of Our said Commonwealth, all and every the 
powers and authorities herein granted to him shall, until Our further 
pleasure is signified therein, be vested in such person as may be 
appointed by Us under Our Sign Manual and Signet to be Our 
Lieutenant-Governor of Our said Commonwealth ; or if there shall 
be no such Lieutenant-Governor in Our said Commonwealth, then 
in such person or persons as may be appointed by Us under Our Sign 
Manual and Signet to administer the Government of the same. 
Provided ahvays that the absence of the Governor-General from Our 
said Commonwealth for the fur^ose of visiting Our territory of Pafua 
shall not he deemed absence out of Our said Commonwealth ivithin the 
meaning of this clause of these Our Letters Patent,^ No such powers 
or authorities shall vest in such Lieutenant-Governor, or such other 
person or persons, until he or they shall have taken the oaths 
appointed to be taken by the Governor-General of Our said 
Commonwealth, and in the manner provide by the Instructions 
accompanying these Our Letters Patent. 

VIII. And We do hereby require and command all Our Officers 
and Ministers, Civil and Military, and all other the inhabitants of 
Our said Commonwealth, to be obedient, aiding, and assisting unto 
Our said Governor- General, or, in the event of his death, incapacity, 

^ This power is given by s. 5. ^ ^ Const, s. 126. 

® The words in italics were#'idded by letters patent of March 29. 1911, which 
were passed to allow of the Governor-General visiting Papua, which is not part 
of the Commonwealth, without requiring that the holder of the Dormant Com- 
mission should be sworn in. 
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or absence, to suci person or persons as may, from time to time, 
under tbe provisions of these Our Letters Patent, administer the 
Government of Our said Commonwealth. 

IX. And We do hereby reserve to Ourselves, Our heirs and succes- 
sors, full power and authority from time to time to revoke, alter, or 
amend these Our Letters Patent as to Us or them shall seem meet.i 

X. And We do further direct and enjoin that these Our Letters 
Patent shall be read and proclaimed at such place or places as Our said 
Governor-General shall think fit within Our said Commonwealth of 
Australia. 

In Witness whereof We have caused these Our Letters to be made 
Patent. Witness Ourself at Westminster, the twenty-ninth day of 
October, in the Sixty-fourth Year of Our Eeign. 

By Warrant under the Queen’s Sign Manual. 

MUIR MACKENZIE. 

II 

INSTRUCTIONS passed under the Royal Sign Manual and 
^Signet to the Governor-General and Commander-in-Chief 
of the Commonwealth of Australia. 

Dated October 29, 1900. 

VICTORIA R. I. 

INSTRUCTIONS to OuT Govcmor- General and Commander-in-Chief 
in and over Our Commonwealth of Australia, or in his absence, 
to Our Lieutenant-Governor or the Officer for the time being 
administering the Government of Our said Commonwealth. 

Given at Our Court at Saint James’s this Twenty-ninth day of 
October 1900, in the Sixty-fourth year of Our Reign. 

WHEREAS by certain Letters Patent bearing even date herewith, 
We have constituted, ordered, and declared that there shall be a 
Governor-General and Commander-in-Chief (therein and hereinafter 
called the Governor-General), in and over Our Commonwealth of 
Australia (therein and hereinafter called Our said Commonwealth). 
And We have thereby authorized and commanded Our said Governor- 
General to do and execute in due manner all things that shall belong 
to his said command;^ and to the trust We have reposed in him, 
according to the several powers and authorities granted or appointed 
him by virtue of the said Letters Patent and of such Commission as 
may be issued to him under Our Sign Manual and Signet, and accord- 
ing to such Instructions as may from time to time be given to him, 
under Our Sign Manual and Signet, or by Our Order in Our Privy 
Council, or by Us through one of Our Principal Secretaries of State, 
and to such laws as shall hereafter be ifi force in Our said Common- 

^ Clauses III-V could be revoked mthout procLucing any result, as they are 
needless. But the powers contained in them could not be varied. Clause VII 
has been revoked and replaced by a new clause by letters patent of March 29, 
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wealth. Now, therefore, We do, by these Our Instructions under 
Our Sign Manual and Signet, declare Our pleasure to be as follows 

I. Our first appointed Govemor-Greneral shall, with all due 
solemnity, cause Our Commission, under Our Sign Manual and 
Signet, appointing Our said Governor-General, to be read and 
published in the presence of Our Governors, or in their absence of 
Our Lieutenant-Governors of Our Colonies of New South Wales, 
Victoria, South Australia, Queensland, Tasmania, and Western 
Australia and such of the members of the Executive Council, Judges, 
and members of the Legislatures of Our said Colonies as are able to 
attend. 

II. Our said Governor-General of Our said Commonwealth shall 
take the Oath of Allegiance in the form provided by an Act passed 
in the Session holden in the thirty-first and thirty-second years of 
Our Reign, intituled ' An Act to amend the Law relating to Promis- 
sory Oaths ’ ; and like^use the usual oath for the due execution of 
the OfB.ce of Our Governor-General in and over Our said Common- 
wealth, and for the due and impartial administration of justice ; 
which Oaths Our said Governor and Commander-4n-Chief of Oijr 
Colony of New South Wales, or, in his absence, Our Lieutenant- 
Governor or other officer administering the Government of Our said 
Colony, shall and he is hereby required to tender and administer 
unto turn. 

III. Every Governor-General, and every other ofBcer appointed to 
administer the Government of Our said Commonwealth after Our 
said first appointed Governor-General, shall, with all due solemnity, 
cause Our Commission, under Our Sign Manual and Signet, appointing 
Our said Governor-General, to be read and published in the presence 
of the Chief Justice of the High Court of Australia, or some other 
Judge of the said Court, or in the 'presence of the Oliief Justice or sowe 
other Judge of the Supreme Court of any of the States of our said 
Commonwealth^ 

IV. Every Governor-General, and every other officer appointed 
to administer the Government of Our said Commonwealth after Our 
said first appointed Governor-General, shall take the Oath of Alle- 
giance in the form provided by an Act passed in the Session holden 
in the thirty-first and thirty-second years of Our Reign, intituled 
‘ An Act to amend the Law relating to Promissory Oaths ’ ; and 
likewise the usual Oath for the due execution of the Office of Our 
Governor-General in and over Our said Commonwealth, and for the 
due and impartial administration of justice ; which Oaths the Chief 
Justice of the High Court of Australia, or some other Judge of the 
said Court, shall and he is hereby required to tender and administer 
unto him or them, or the Chief Justice or some other Judge of the 
Supreme Court of any of (yg/r States of the Commonwealth , shall and he 
is hereby required tender and administer unto him or them?' 

^ The words in italics were added by additional instructions of August 11, 
1902, with effect from July 14, 1902, in order to cover the swearing in of Lord 
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V* And We do authorize and require Our said Governor-General 
from time to time, by himself or by any other person to be authorized 
by him in that behalf, to administer to all and to every persons or 
person, as he shall think fit, who shall hold any office or place of 
trust or profit in Our said Commonwealth, the said Oath of Allegiance, 
together with such other Oath or Oaths as may from time to time 
be prescribed by any laws or statutes in that behalf made and pro- 
vided. 

VI. And We do require Our said Governor-General to communicate 
forthwith to the Members of the Executive Council for Our said 
Commonwealth these Our Instructions, and likewise all such others, 
from time to time, as he shall find convenient for Our service to be 
imparted to them. 

VII. Our said Governor-General is to take care that all laws 
assented to by him in Our name, or reserved for the signification of 
Our pleasure thereon, shall, when transmitted by him, be fairly 
abstracted in the margins, and be accompanied, in such cases as may 
seem to him necessary, with such explanatory observations as 
may be required to exhibit the reasons and occasions for proposing 
such laws ; and he shall also transmit fair copies of the Journals and 
Minutes of the proceedings of the Parliament of Our said Common- 
wealth, which he is to require from the clerks, or other proper officers 
in that behalf, of the said Parliament. 

VIII. And Wedo further authorize and empower Our said Governor- 
General, as he shall see occasion, in Our name and on Our behalf, 
when any crime or ofience against the laws of Our Commonwealth ^ 
has been committed for which the ofiender may be tried within Our 
said Commonwealth, to grant a pardon to any accomplice in such 
crime or offence who shall give such information as shall lead to the 
conviction of the principal offender, or of any one of such offenders 
if more than one ; and further, to grant to any offender convicted 
of any such crime or offence in any Court, or before any Judge, 
Justice, or Magistrate, within Our said Commonwealth, a pardon, 
either free or subject to lawful conditions, or any respite of the execu- 
tion of the sentence of any such offender, for such period as to Our 
said Governor-General may seem fit, and to remit any fines, penalties, 
or forfeitures which may become due and payable to Us. Provided 
always, that Our said Governor-General shall not in any case, except 
where the offence has been of a political nature, make it a condition 
of any pardon or remission of sentence that the offender shall be 
banished from or shall absent himself from Our said Commonwealth. 
And We do hereby direct and enjoin that Our said Governor-General 

Tennyson as Administrator, on the departure of Lord Hopetoun, before a state 
judge. 

^ i.e. against Commonwealth statutes or any^ common law attaching to the 
Commonwealth, not in the case of state offences. A crime may be both state 
and Conamonwealth, and according as it was treated as the one or the other 
(of. R. r, MacdonaUi 8 W. A. L. R. 149) the appropriate authority to pardon 
would be the Governor or Go\ ernor-General. 
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stall not pardon or reprieve any suet offender wittout first receiving 
in capital cases tte advice of tte Executive Council for Our said 
Conamonwealtt, and in otter cases tte advice of one, at least, of tis 
Ministers ; and in any case in wtict suet pardon or reprieve migtt 
directly affect tte interests of Our Empire, or of any country or place 
beyond tte jurisdiction of tte Government of Our said Common- 
wealtt, Our said Governor-General stall, before deciding as to either 
pardon or reprieve, take those interests specially into tis own personal 
consideration in conjunction with suet advice as aforesaid. 

IX. And whereas great prejudice may happen to Our service and 
to tte security of Our said Commonwealth by tte absence of Our said 
Governor-General, he shall not, upon any pretence whatever, quit 
Our said Commonwealth wittout having first obtained leave from 
Us for so doing under Our Sign Manual and Signet, or through one 
of Our Principal Secretaries of State.^ 

V. Pu L 


III 

COMMISSION passed under the Royal Sign Manual eCnd 
Signet appointing The Right Honourable Lord Denman, 
P.C., K.C.V.O., to be Governor-General and Commander- 
in-Chief of the Commonwealth of Australia. 

BaUi March 22, 1911. 

(The substantive parts are exactly as in the Canadian Commission.) 


IV 

DORMANT COMMISSION passed under the Royal Sign 
Manual and Signet, appointing The Right Honourable 
Lord Chelmsford, K.C.M.G., or Sir Gerald Strickland, 
K.C.M.G., to administer the Government of the Common- 
wealth of Australia in the event of the death, incapacity, 
removal, or absence of the Governor-General and Com- 
mander-in-Chief, and the Lieutenant-Governor (if any). 

Dated Decemher 2, 1909. 

EDWARD R. & I. 

Edward tte Seventh, by tte Grace of God of the United Kingdom of 
Great Britain and Ireland and of tte British Dominions beyond 
tte Seas King, Defender 1)f tte Faith, Emperor of India : To Our 

^ In view of the igpwietteiS patent of March 29, 1911, this clause was amended 
by instructions of even date to read — 

* IX. Except for the purpose of visitiug Our Territory of Papua, the Governor- 
General shall not’ (&o.). 
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Eight Trusty and Well-beloved Frederic John Napier, Baron 
Chelmsford, Knight Commander of Our Most Distinguished Order 
of Saint Michael and Saint George, Governor of Our State of New 
South Wales, or to Our Trusty and Well-beloved Sir Gerald 
Strickland, Count della Catena, Knight Commander of Our said 
Most Distinguished Order, Governor of Our State of Western 
Australia, Greeting. 

WE do, by this Our Commission under Our Sign Manual and 
Signet, appoint you, the said Frederic John Napier, Baron Chelmsford, 
during Our pleasure, to administer the Government of Our Common- 
wealth of Australia, with all the powers, rights, privileges, and advan- 
tages to the said Office belonging or appertaining, in the event of 
the death, incapacity, removal, or absence of Our Governor-General 
and Commander-in-Chief for the time being, and of Our Lieutenant- 
Governor (if any). 

II. And in case of the death or incapacity of you the said Frederic 
John Napier, Baron Chelmsford, or of your absence from the Common- 
wealth, then We do appoint you the said Sir Gerald Strickland, 
during Our pleasure, to administer the Government of Our said 
Commonwealth of Australia in the events herein specified. 

III. And We do hereby authorize, empower, and command you 
to exercise and perform all and singular the powers and authorities 
contained in certain Letters Patent under the Great Seal of Our 
United Kingdom of Great Britain and Ireland, bearing date at 
Westminster the Twenty-ninth day of October 1900, constituting the 
Offiice of Governor-General and Commander-in-Chief in and over 
Our Commonwealth of Australia, or in any other Letters Patent 
adding to, amending, or substituted for the same, and according to 
such Instructions as Our said Governor-General and Commander-in- 
Chief for the time being may have received, or may hereafter receive 
from Us, or through one of Our Principal Secretaries of State, and 
according to such Laws as are now or shall hereafter be in force in 
Our said Commonwealth. 

IV. And We do hereby further direct and appoint that so soon as 
you the said Frederic John Napier, Baron Chelmsford, shall have 
taken the prescribed oaths and have entered upon the duties of your 
Offiice of administering^ the Government of Our Commonwealth of 
Australia under and by virtue of this Our present Commission, the 
Lieutenant-Governor of Our State of New South Wales, or any other 
person appointed by Commission under Our Sign Manual and Signet 
to administer the Government thereof, shall thereupon administer 
the Government of Our said State in like manner as if you were absent 
from Our said State. 

V. And We do hereby further direct and appoint that if you the 
said Sir Gerald Strickland shall at any time in the events herein 
specified administer the Government of Our said Commonwealth of 
Australia, then We do hereby direct and appoint that so soon as you 
the said Sir Gerald Strickland shall have taken the prescribed oaths 



COMMONWEi^LTH OP AUSTRALIA 1577 

and have entered upon the duties of your Office of administering the 
Government of Our said Commonwealth under and by virtue of this 
Our present Commission, the Commission under Our Sign Manual 
and Signet bearing date the Seventh day of May 1906 appointing 
Our Trusty and Well-beloved Sir Edward Albert Stone, Knight, to 
be Lieutenant-Governor of Our said State of Western Australia and 
its Dependencies shall thereupon take efiect in like manner as if you 
were absent from Our said State. 

VI. And We do hereby declare that this Our Commission shall 
supersede Our Commission under Our Sign Manual and Signet bearing 
date the Twenty-first day of April 1909, providing for the administra- 
tion of the Government of Our said Commonwealth by you the said 
Frederic John Napier, Baron Chelmsford, or by you the said Sir 
Gerald Strickland, in the events therein specified. 

VIL And We do hereby command all and singular Our Officers, 
Ministers, and loving subjects in Our said Commonwealth, and all 
others whom it may concern, to take due notice hereof, and to give 
their ready obedience accordingly. 

Given at Our Court at Saint James’s, this Secondcday of December 
1909, in the Ninth year of Our Eeign. 

By His Majesty's Command, 

CEEWE. 


UNION OF SOUTH AFRICA 

The instruments in this case are exactly similar to those 
in the case of Canada. 


I 

LETTERS PATENT passed under the Great Seal of the 
United Kingdom, constituting the Office of Governor- 
General and Commander-in-Chief of the Union of South 
Africa. 

Letters Patent, dated Decemier 29, 1909. 

Edward the Seventh, by the Grace of God of the United Eangdom 
of Great Britain and Ireland and of the British Dominions beyond 
the Seas King, Defender of the Faith, Emperor of India. To all 
to whom these presents shall come. Greeting. 

WHEREAS by an Act of Parliament passed on the Twentieth 
day of September, 1909, in the ninth year of Our reign, intituled ^ An 
Act to constitute the Union of South Africa it was enacted that 
it should be lawful for Ub, with the advice of Our Privy Council, to 
declare by proclamation that, on and after a day therein appointed. 


" 9 Edw. VII. c. 9. 
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not being later than one year after the passing of that Act, Our 
Colonies of the Cape of Good Hope, Natal, the Transvaal, and the 
Orange River Colony (hereinafter called the Colonies), should be 
united in a legislative union under one Government under the name 
of the Union of South Africa, and that on and after the day appointed 
by such proclamation the Government and Parliament of the Union 
should have full power and authority within the limits of the Colonies, 
but that We might at any time after the proclamation appoint a 
Governor-General for the Union : 

And whereas We did on the Second day of December 1909, by 
and with the advice of Our Privy Council, declare by Proclamation 
that on and after the Thirty-first day of May 1910, the Colonies 
siould be united into a legislative union under one Government under 
the name of the Union of South Africa : 

And whereas by the said recited Act it was further enacted that 
the Governor-General shall be appointed by Us, and shall have and 
may exercise in the Union during Our pleasure, but subject to that 
Act, such of Our powers and functions as We may be pleased to assign 
to, him, and that-^the provisions of that Act relating to the Governor- 
General shall extend and apply to the Governor-General for the time 
being, or such person as We may appoint to administer the Govern- 
ment of the Union : 

And whereas We are desirous of making effectual and permanent 
provision for the office of Governor-General and Commander-in-Chief 
m and over the Union : 

Now know ye that We do by these presents declare Our Will and 
pleasure as follows : 

I. There shall be a Governor-General and Commander-in-Chief in 
and over Our Union of South Africa (hereinafter called the Union), 
and appointments to the said office shall be made by Commission 
under Our Sign Manual and Signet. 

And W e do hereby authorize aiid command Our said Governor- 
General and Commander-in-Chief (hereinafter called the Governor- 
General) to do and execute, in due manner, all things that shall 
belong to his said office, and to the trust We have reposed in him, 
according to the several powers and authorities granted or appointed 
him by virtue of the South Africa Act, 1909, and of these present 
Letters Patent and of such Commission as may be issued to him 
under Our Sign Manual and Signet, and according to such Instructions 
as may from time to time be given to him, under Our Sign Manual 
and Signet, or by Our Order in Our Privy Council, or by Us through 
one of Our Principal Secretaries of State, and to such laws as are or 
shall hereafter be in force in the Union. 

II. There shall be a Great Seal of ai^d for the Union, which the 
Governor-General shall keep and use for sealing all things whatsoever 
that shall pass the said Great Seal. Provided tiat, until a Great 
Seal shall be provided, the private seal of the Governor-General may 
be used as the Great Seal of the Union. 
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III. The Governor-General may on Onr behalf exercise all powers 
under the South Africa Act, 1909, or otherwise in respect of the 
summoning, proroguing, or dissolving the Parliament of the 
Union.^ 

IV. And We do hereby declare Our pleasure to be that, in the 
event of the death, incapacity, removal, or absence from the Union 
of the Governor-General, all and every the powers and authorities 
herein granted to him shall, until Our further pleasure is signified 
therein, be vested in such person as may be appointed by Us under 
Our Sign Manual and Signet to be Our Lieutenant-Governor of 
the Union ; or if there shall be no such Lieutenant-Governor in the 
Union, then in such person or persons as may be appointed by Us 
under Our Sign Manual and Signet to administer the Government ol 
the same ; and in case there shall be no person or persons within 
the Union so appointed by Us, then in the Chief Justice of South 
Africa for the time being, or in case of the death, incapacity, removal, 
or absence from the Union of the said Chief Justice for the time 
being, then in the Senior Judge for the time being of the Supreme 
Court of South Africa then residing in the Union, and not being under 
incapacity. Provided always that the said Senior Judge shall act 
in the administration of the Government only if and when the said 
Chief Justice shall not be present within the Union and capable of 
administering the Government. 

Provided further that no such powers or authorities shall vest in 
such Lieutenant-Governor, or such other person or persons, until 
he or they shall have taken the Oaths appointed to be taken by the 
Governor-General of the Union, and in the manner provided by 
the Instructions accompanying these Our Letters Patent, 

V. Whenever and so often as the Governor-General shall be 
temporarily absent from the Union in pursuance of any instructions 
from Us through one of Our Principal Secretaries of State, or in the 
execution of any Letters Patent or any Commission under Our Sign 
Manual and Signet appointing him to be Our High Commissioner or 
Special Commissioner for any territories in South Africa with which 
We may have relations, or appointing him to be Governor or to 
administer the Government of any Colony, province, or territory 
adjacent or near to the Union, or shall be absent from the Union for 
the purpose of visiting some neighbouring Colony, territory, or State, 
for a period not exceeding one month, then and in every such case 
the Governor-General may continue to exercise all and every the 
powers vested in him as fully as if he were residing within the 
Union. 

VI. In the event of the Governor-General having occasion to be 
temporarily absent for a sh^rt period from the seat of Government 
or from the Union, he njay, in every such case, by an instrument 

^ This power is given by ss. 20, 24, and 25 of the Act. No mention is made 
of the appointment and dismissal of officers, as is done in the case of Canada and 
the Commonwealth ; for it see ss, 14 and 15 of the Act, 
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under the Public Seal of the Union, constitute and appoint any 
person to be his Deputy within the Union during such temporary 
absence, 1 and in that capacity to exercise, perform, and execute for 
and on behalf of the Governor-General during such absence, but no 
longer, all such powers and authorities vested in the Governor- 
General, as shall in and by such instrument be specified and limited, 
but no others. Every such Deputy shall conform to and observe 
all such instructions as the Governor-General shall from time to time 
address to him for his guidance. Provided, nevertheless, that by 
the appointment of a Deputy, as aforesaid, the power and authority 
of the Governor-General shall not be abridged, altered, or in any way 
affected, otherwise than We may at any time hereafter think proper 
to direct. 

Provided fmther that, if any such Deputy shall have been duly 
appointed, it shall not be necessary during the continuance in office 
of such Deputy for any person to assume the Government of the 
Union as Administrator thereof. 

VII. And We do hereby require and command all Our Officers 
and Ministers, Civil and Military, and all other the inhabitants of 
the Union, to be obedient, aiding, and assisting unto the Governor- 
General, or, in the event of his death, incapacity, or absence, to such 
person or persons as may, from time to time, under the provisions 
of these Our Letters Patent, administer the Government of the 
Union. 

VIII. And We do hereby reserve to Ourselves, Our heirs and 
successors, full power and authority from time to time to revoke, 
alter, or amend these Our Letters Patent as to Us or them shall seem 
meet. 

IX. These Our Letters Patent shall be proclaimed at such place 
or places within the Union as the Governor-General shall think fit, 
and shall commence and come into operation on the day fixed by Our 
Proclamation for the establishment of the Union, whereupon the 
Letters Patent and Instructions desciibed in the Schedule hereto, 
to the extent therein specified shall, without prejudice to anything 
lawfully done thereunder, be revoked. 

In witness whereof We have caused these Our Letters to be made 
Patent. Witness Ourself at Westminster this Twenty-ninth day of 
December, in the Ninth Year of Our Reign. 

By Warrant under the King’s Sign Manual. 

MUIR MACKENZIE. 

^ The Act, s. 11, only authorizes the appointment of a Deputy during the 
temporary absence of the Covernor-CJeneral, presumably from the Union (not 
merely from the seat of Government), so tha*^ the provision in the latter case 
may rest on the prerogative. 
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SCHEDULE 


Nature of Instrument. 

Letters Patent constituting the 
office of Governor and Com- 
mander-in-Chief of the Colony of 
the Cape of Good Hope and its 
Dependencies 

Letters Patent amending Letters 
Patent of the 26th February, 1877, 
constituting the office of Governor 
and Commander*in-Chief of the 
Colony of the Cape of Good Hope 
and its Dependencies 
Letters Patent further amending 
Letters Patent of the 26th Feb- 
ruary, 1877, constituting the office 
of Governor and Commander-in- 
Chief of the Colony of the Cape of 
Good Hope and its Dependencies 
Royal Instructions to the Governor 
and Commander-in-Chief of the 
Cape of Good Hope and its De- 
pendencies 

Additional Royal Instructions to 
the Governor and Commander-in- 
Chief of the Colony of the Cape of 
Good Hope and its Dependencies 
Letters Patent constituting the office 
of Governor and Commander-in- 
Chief of the Colony of Natal 
Royal Instructions to the Governor 
and Commander-in-Chief of the 
Colony of Natal 

Letters Patent making^ further pro- 
vision for the appointment of a 
Deputy Governor in the Colony of 
Natal in certain events 
Letters Patent in regard to the 
absence of the Governor of Natal 
from the Colony 

Additional Royal Instructions to 
the Governor and Commander- 
in-Chief of the Colony of Natal 
making fresh provision as to the 
absence of the Governor from 
the Colony 

Letters Patent constituting the office 
of Governor and Commander-in- 
Ohief of the Colony of the Transvaal 
Royal Instructions to the Governor 
and Commander-in-Chief of the 
Colony of the Transvaal ,, 

Letters Patent constituting the office 
of Governor and Commandef-in- 
Chief of the Orange River Colony 
Royal Instructions to the Governor 
and Commander-in-Chief of the 
Orange River Colony 


Datb. 

Extent of Revocation. 

February 26, 1877 

The whole 

May 12, 1904. . 

The whole 

November 1, 1906 

The whole 

February 26, 1877 

The whole 

May 12,1904. . 

The whole 

July 20, 1893 . . 

The whole 

July 20, 1893. . 

The whole 

December 24,1903 

The whole 

August 18, 1905 . 

The whole 

August 18, 1905 . 

The whole 

• 

December 6, 1906 

Ail except Section II 
(as to boundaries) 

December 6, 1906 

The whole 

June 5, 1907 . . 

Ail except Section II 
(as to boundaries) 

June 5, 1907 . . 

The whole 
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INSTRUCTIONS passed under the Royal Sign Manual and 
Signet to the Governor-General and Commander-in-Chief 
of the Union of South Africa. 

Dated December 29, 1909. 

EDWARD R. & I. 

Insteuctions to Oiu* Governor-General and Commander-in-Chief in 
and over Our Union of South Africa, or in his absence, to Our 
- Lieutenant-Governor or the Officer for the time being administering 
the Government of the Union. 

WHEREAS by certain Letters Patent bearing even date herewith, 
We have constituted, ordered, and declared that there shall be a 
Governor-General and Commander-in-Chief (therein and hereinafter 
called the Governor-General), in and over Our Union of South Africa 
(therein and hereinafter called the Union) : 

' And whereas We have thereby authorized and commanded the 
Governor-General to do and execute in due manner all things that 
shall belong to his said office, and to the trust We have reposed in 
him, according to the several powers and authorities granted or 
appointed him by virtue of the said Letters Patent and of such Com- 
mission as may be issued to him under Our Sign Manual and Signet, 
and according to such Instructions as may from time to time be given 
to him, under Our Sign Manual and Signet, or by Our Order in Our 
Privy Council, or by Us through One of Our Principal Secretaries of 
State, and to such laws as shall hereafter be in force in the Union : 

Now, therefore. We do, by these Our Instructions under Our Sign 
Manual and Signet, declare Our pleasure to be as follows : — 

I. Our first appointed Governor-General shall, with all due 
solemnity, cause Our Commission under Our Sign Manual and Signet 
appointing him to be read and published in the presence of the Senior 
Military Officer for the time being in command of Our Regular Forces 
in South Africa, and of such persons as are able to attend. 

II. The said first appointed Governor-General shall take the Oath 
of Allegiance and therOath of Office in the forms provided, by an Act 
passed in the Session holden in the thirty-first and thirty-second 
years of the reign of Her late Majesty Queen Victoria, intituled ‘ An 
Act to amend the Law relating to Promissory Oaths ’ ; which Oaths 
the senior Chief Justice or Judge of the Supreme Courts of the Cape 
of Good Hope, Natal, and the Transvaal, and the High Court of the 
Orange River Colony then present is hereby required to tender and 
administer unto him. 

III. Every Governor-General of the ■"Union ^af ter the said first 
appointed Governor-General, shall, with all due solemnity, cause Our 
Commission, under Our Sign Manual and Signet, appointing him to 
be Governor-General, to be read and published in the presence of the 
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Chief Justice of South Africa, or some other Judge of the Supreme 
Court of South Africa. * 

IV. Every Governor-Geueral, and every other oflS.cer appointed 
to administer the Government of the Union after the said first 
appointed Governor-General, shall take the oath of Allegiance and 
the Oath of Office in the forms provided by an Act passed in 
the Session holden in the thirty-first and thirty-second years of the 
Reign of Her late Majesty Queen Victoria, intituled ^ An Act to 
amend the Law relating to Promissory Oaths ’ ; which Oaths the 
Chief Justice of South Africa, or some other Judge of the Supreme 
Court of South Africa, shall and he is hereby required to tender and 
administer unto him or them, • 

^ V. And We do authorize and require the Governor-General from 
time to time, by himself or by any other person to be authorized by 
him in that behalf, to administer to all and to every person or persons, 
as he shall think fit, who shall hold any office or place of trust or 
profit in the Union, the said Oath of Allegiance, together with such 
other Oath or Oaths as may from time to time be prescribed by any 
laws or statutes in that behalf made and provided. * t 

VI. And We do require the Governor-General to communicate 
forthwith to the Members of the Executive Council for the Union 
these Our Instructions, and likewise all such others, from time to 
time, as he shall find convenient for Our service to be imparted to 
them. 

VII. The Governor-General shall not assent in Our name to any 
bill which We have specially instructed him through one of Our 
Principal Secretaries of State to reserve ; and he shall take special 
care that he does not assent to any bill which he may be required 
under the South Africa Act, 1909, to reserve ; and in particular he 
shall reserve any bill which disqualifies any person in the Province of 
the Cape of Good Hope, who, under the laws existing in the Colony 
of the Cape of Good Hope at the establishment of the Union, is, or 
may become, capable of being registered as a voter, from being so 
registered in the Province of the Cape of Good Hope by reason of his 
race or colour only. 

VIII. The Governor-General is to take care that all laws assented 

to by him in Our name, or reserved for the signification of Our 
pleasure thereon, shall, when transmitted by him, be fairly abstracted 
in the margins, and be accompanied, in such cases as may seem to him 
necessary, with such explanatory observations as may be required 
to exhibit the reasons and occasions for proposing such laws ; and 
he shall also transmit fair copies of the Journals and Minutes of the 
proceedings of the Parliament of the Union, which he is to require 
from the clerks, or other proper officers in that behalf, of the said 
Parliament. • 

IX. And We do^further authorize and empower the Governor- 
General, as he shall see occasion, in Our name and on Our behalf, 
when any crime or ofEence against the laws of the Union has been 

ii2 
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committed for which the ofiender may be tried within the Union, to 
grant a pardon to any accomplice in such crime or ofience who shall 
give such information as shall lead to the conviction of the principal 
offender, or of any one of such offenders if more than one ; and 
further, to grant to any offender convicted of any such crime or 
offence in any Court, or before any Judge, Justice, or Magistrate, 
within the Union, a pardon, either free or subject to lawful conditions, 
or any remission of the sentence passed on such offender, or any 
respite of the execution of such sentence, for such period as to the 
Governor-General may seem fit, and to remit any fines, penalties, or 
forfeitures which may become due and payable to Us. Provided 
^always, that if the offender be a natural-born British subject or a 
British subject by naturalization in any part of Our Dominions, the 
Governor-General shall in no case, except where the offence has been 
of a political nature, make it a condition of any pardon or remission 
of sentence that the offender shall be banished from or shall absent 
himself from the Union. 

And We do hereby direct and enjoin that the Governor-General shall 
not pardon, grant remission to, or reprieve any such offender without 
first receiving jn cases other than capital cases the advice of one, at 
least, of his Ministers. 

Whenever any offender shall have been condenmed to suffer death 
by the sentence of any Court, the Governor-General shall consult the 
Executive Council upon the case of such offender, submitting to the 
Council any report that may have been made by the Judge who tried 
the case, and, whenever it appears advisable to do so, taking measures 
to invite the attendance of such Judge at the Council. The Governor- 
General shall not pardon or reprieve any such offender unless it shall 
appear to him expedient so to do, upon receiving the advice of the 
Executive Council thereon ; but in all such cases he is to decide either 
to extend or to withhold a pardon or reprieve, according to his 
own deliberate judgement, whetEer the Members of the Executive 
Council concur therein or otherwise ; entering, nevertheless, on the 
Minutes of the Executive Council, a Minute of his reasons at length 
in case he should decide any such question in opposition to the judge- 
ment of the majority of the Members thereof. 

X. Except in accordance with the provisions of any Letters 
Patent or of any Commission under Our Sign Manual and Signet, 
the Governor-General shall not, upon any pretence whatever, quit 
the Union without having first obtained leave from Us for so doing 
under Our Sign Manual and Signet, or through one of Our Principal 
Secretaries of State, unless for the purpose of visiting some neigh- 
bouring Colony, Territory, or State, for periods not exceeding one 
month at any one time, nor exceeding in the aggregate one month 
for every year’s service in the Union. ^ 

The temporary absence of the Governor-Geileral for any period 
not exceeding one month shall not, if he have previously informed 
the Executive Council, in writing, of his intended absence, and if he 
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have duly appointed a Deputy in accordance with the above recited 
Letters Patent, nor shall any extension of such period sanctioned 
by one of Our Principal Secretaries of State and not exceeding 
fourteen days, be deemed absence from the Union within the meaning 
of the said Letters Patent. 

Given at Our Court at Saint Jameses, this Twenty-ninth day of 
December, 1909, in the Ninth Year of Our Reign. 

Ill 

COMMISSION under the Royal Sign Manual and Signet, 
appointing the Right Honourable Viscount Gladstone ta 
be Governor-General and Commander-in-Chief of the 
Union of South Africa. 

(This is identical in substance with Clauses I, II, and IV of the 
Canadian Commission, with the necessary omission in Clause II of 
any reference to instructions already given to former Governors- 
General.) • ^ 


NEW ZEALAND 

In the Dominion there are in addition to the Letters 
Patent and Instructions the Commission and a Dormant 
Commission. 

I 

LETTERS PATENT passed under the Great Seal of the 
United Kingdom, constituting the Office of Governor and 
Commander-in-Chief of the Dominion of New Zealand. 

Letters Patent doted November 18, 1907. 

Edward the Seventh, by the Grace of God of the United Elingdom of 
Great Britain and Ireland and of the British Dominions beyond 
the Seas Eang, Defender of the Faith, Emperor of India : To ail 
to whom these Presents shall come, Greeting. 

WHEREAS, by certain Letters Patent, under the Great Seal of 
Our United Kingdom of Great Britain and Ireland, bearing date 
at Westminster, the Twenty-first day of February, 1879, Her late 
Majesty Queen Victoria did constitute, order, and declare that there 
should be a Governor and Commander-in-Chief in and over the Colony 
of New Zealand and its Dependencies (therein called the Colony) 
and that appointments to the said Office when vacant should be 
made by Commission under the Royal Sign Manual and Signet : 

And whereas by a’Si Act passed in the Session holden in the Twenty- 
sixth and Twenty-seventh years of the Reign of Her late Majesty 
Queen Victoria, entitled ‘ An Act to alter the Boundaries of New 
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Zealand tlie Colony of New Zealand was defined as comprising all 
Tacritories, Islands, and Countries lying between the one hundred 
and sixty-second degree of East Longitude and the one hundred and 
seventy-third degree of West Longitude and between the thirty- 
third and fifty-third parallels of South Latitude ; 

And whereas by a Proclamation bearing date the twenty-first day 
of July 1887, issued by the Governor of New Zealand under authority 
of Letters Patent passed under the Great Seal of Our United Kingdom, 
bearing date the eighteenth day of January 1887, the Islands situate 
in the South Pacific Ocean between the parallels of 29 degrees and 
32 degrees South Latitude and the meridians of 177 degrees and 
J80 degrees West Longitude, known as the Kermadec Group, were, 
from and after the first day of August 1887, annexed to and became 
part of the Colony of New Zealand : 

And whereas by a Proclamation bearing date the tenth day of 
June 1901, issued by the Governor of New Zealand by authority 
of an Order by Us in Our Privy Council dated the thirteenth day of 
May 1901, made by virtue and in exercise of the powers vested in 
Us by the Colonial Boundaries Act 1895, the Boundaries of the Colony 
01 New Zealand were on and after the eleventh day of June 1901 
extended so as to include the islands of the Cook Group, and all other 
the Islands and Territories which were then or might thereafter form 
part of Our Dominions situate within the following boundary line, 
viz. : — A line commencing at a point at the intersection of the 23rd 
degree of South Latitude and the 156th degree of Longitude West 
of Greenwich, and proceeding due North to the point of intersection 
of the 8th degree of South Latitude and the 156th degree of Longitude 
West of Greenwich, thence due West to the point of intersection of 
the 8th degree of South Latitude and the 167th degree of Longitude 
West of Greenwich, thence due South to the point of intersection of 
the 17th degree of South Latitude and the 167th degree of Longitude 
West of Greenwich, thence due West to the point of intersection of 
the 17th degree of South Latitude and the 170th degree of Longitude 
West of Greenwich, thence due South to the point of intersection of 
the 23rd degree of South Latitude and the 170th degree of Longitude 
West of Greenwich, and thence due East to the point of intersection 
of the 23rd degree of South Latitude and the 156th degree of Longitude 
West of Greenwich : 

And whereas by Our Royal Proclamation, bearing date the ninth 
day of September 1907, We did ordain, declare, and command that 
on and after the Twenty-sixth day of September 1907 the Colony of 
New Zealand and the territory belonging thereto should be called 
and known by the title of the Dominion of New Zealand : 

And whereas it has become necessaxy to make provision for the 
ofSice of Governor and Commander-in- Chi^ in and over Our Dominion 
of New Zealand : 

I. Now therefore We do by these presents revoke and determine 
^ 26 «fc 27 Viet. c. 23. 
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the above-recited Letters Patent of the Twenty-first day of February 
1879, but without prejudice to anything lav’fully done thereunder. 
And We do by these presents constitute, order, and declare t£at 
there shall be a Governor and Commander-in-Chief in and over Our 
Dorninion of New Zealand (hereinafter called the Dominion), com- 
prising the Territories, Islands, and Countries forming the Colony of 
New Zealand as defined in the above-recited Act, passed in the 
Session holden in the Twenty-sixth and Twenty-seventh Years of the 
Reign of Her late Majesty Queen Victoria, entitled ‘An Act to alter 
the Boundaries of New Zealand together with the further Islands 
and Territories included within the Boundaries of the Colony of New 
Zealand by the above-recited Proclamations of the Governor thereof, 
dated respectively the Twenty-first day of July 1887 and the Tenth 
day of June 1901 ; and that appointments to the said ofi&ce when 
vacant shall be made by Commission under Our Sign Manual and 
Signet. 

II. We do hereby authorize, empower, and command Our said 
Governor and Commander-in-Chief (hereinafter called the Governor) 
to do and execute all things that belong to his said.Office, according 
to the tenor of these Our Letters Patent and of such Commissbn 
as may be issued to him under Our Sign Manual and Signet, and 
according to such Instructions as may from time to time be given to 
him under Our Sign Manual and Signet, or ‘by Our Order in Our 
Privy Council, or by Us, through one of Our Principal Secretaries of 
State, and to such Laws as are now or shall hereafter be in force in 
the Dominion. 

III. Every person appointed to fill the Office of Governor shall, 
with all due solemnity, before entering on any of the duties of his 
Office, cause the Commission appointing him to be Governor to be 
read and published at the seat of Government, in the presence of 
the Chief Justice, or some other Judge of thelSupreme Comt of the 
Dominion, and of the Members jof the Executive Council thereof, 
which being done, he shall then and there take before them the Oath 
of Allegiance, in the form provided by an Act passed in the Session 
holden in the Thirty-first and Thirty-second years of the Reign of 
Her late Majesty Queen Victoria, intituled ‘ An Act to amend the Law 
relating to Promissory Oaths ’ ; and likewise the usual Oath for the 
due execution of the Office of Governor, and for the due and impartial 
administration of justice ; which Oaths the said Chief Justice or 
Judge is hereby required to administer. 

IV. The Governor shall keep and use the Public Seal of the 
Dominion for sealing all things whatsoever that shall pass the said 
Public Seal, and until a new Public Seal shall be provided for the 
Dominion,^ the Public Seal used as the Public Seal of the Territories, 
Islands, and Countries prior to the Twenty-sixth day of September 
1907 known as th'ScColonJ’ of New Zealand shall be deemed to be the 
Public Seal of the Dominion. 

^ This was done on the accession of King George V 
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V. There shall be an Executive Council for the Donnnion, and the 
sai4 Council shall consist of such persons as were immediately before 
the coming into force of these Our Letters Patent Members of the 
Executive Council of New Zealand, or as may at any time be Members 
of the Executive Council of the Dominion in accordance with any 
Law enacted by the Legislature of the Dominion, ^ and of such other 
persons as the Governor shall, from time to time, in Our name and on 
Our behalf, but subject to any Law as aforesaid, appoint under the 
Public Seal of the Dominion to be Members of the Executive Council 
of the Dominion. 

VI. The Governor, in Our name and on Our behalf, may make and 
execute, under the said Public Seal, grants and dispositions of any 
lands which may be lawfully granted and disposed of by Us within 
the Dominion.^ 

VII. The Governor may constitute and appoint, in Our name and 
on Our behalf, all such Judges, Commissioners, Justices of the Peace, 
and other necessary OfSicers and Ministers of the Dominion as may 
be lawfully constituted or appointed by Us.^ 

VIIL When any crime has been committed within the. Dominion, 
or^-for which the ofiender may be tried therein, the Governor may as 
he shall see occaTsion, in Our name and on Our behalf, grant a pardon 
to any accomplice in such crime who shall give such information as 
shall lead to the conviction of the principal ofiender, or of any one of 
such offenders if more than one ; and further, may grant to any 
offender convicted in any Court, or before any Judge, or other Magis- 
trate, within the Dominion, a pardon, either free or subject to lawful 
conditions, or any remission of the sentence passed on such offender, 
or any respite of the execution of such sentence for such period as the 
Governor thinks fit ; and further may remit any fines, penalties, or 
forfeitures due or accrued to Us. Provided always that the Governor 
shall in no case, except where the offence has been of a political 
nature unaccompanied by any other grave crime, make it a condition 
of any pardon or remission of sentence that the offender shall absent 
himself or be removed from the Dominion. 

IX. The Governor may, so far as We Ourselves lawfully may, upon 
sufficient cause to him appearing, remove from his office, or suspend 
from the exercise of the same, any person exercising any office or place 
within the Dominion under or by virtue of any Commission or Warrant 
granted, or which may be granted, by Us, in Our name, or under Our 
authority.^ 

X. The Governor may exercise all powers lawfully belonging to Us 
in respect of the summoning, proroguing, or dissolving any Legislative 

^ No such law has been passed. 

® This power is obsolete, provision being mafde by s tatute ; cf. on the pover 
which was given in 1840, Meg. v. Glarhe, 7 Moo. P. C. 77 ; Beg, v. Hughes, 
I P. C. 81. ^ 

* This power is exercised now under statute. Por an unsuccessful attempt 
to appoint a judge under it without parliamentary sanction, see BucMey v. 
Edwards, [1892] A. C. 387. 
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Body, wliicli now is or hereafter may be established within the 
Dominion, and in respect of the appointment of Members thereto.^* 

XI. In the event of the death, incapacity, or removal of the 
Governor, or of his departure from the Dominion, Our Lieutenant- 
Governor, or, if there be no such OiBBicer in the Dominion, then such 
person or persons as We may appoint under Our Sign Manual and 
Signet, shall, during Our pleasure, administer the Government of the 
Dominion, &st taking the Oaths herein-before directed to be taken 
by the Governor, and in the manner herein prescribed ; which being 
done, We do hereby authorize, empower, and command Our Lieu- 
tenant-Governor, and every other such Administrator as aforesaid, 
to do and execute during Our pleasure all things that belong to the 
Office of Governor and Commander-in-CMef according to the tenor 
of these Our Letters Patent, and according to Our Instructions as 
aforesaid, and the Laws of the Dominion. 

XII. In the event of the Governor having occasion to be temporarily 
absent for a short period from the seat of Government or from the 
Dominion, he may in every such case, by an Instrument under the 
Public Seal of the Dominion, constitute and appoint •Our Lieutenant- 
Governor, or if there be no such Officer, then any other person to be 
his Deputy during such temporary absence, and in that capacity 
to exercise, perform, and execute for and on behalf of the Governor 
during such absence, but no longer, ail such powers and authorities 
vested in the Governor by these Our Letters Patent, as shall in and by 
such Instrument be specified and limited, but no others. Provided, 
nevertheless, that, by the appointment of a Deputy as aforesaid, the 
power and authority of the Governor shall not be abridged, altered, 
or in any way affected, otherwise than We may at any time hereafter 
think proper to direct.^ 

XIII. And We do hereby require and command all Our Officers 
and Ministers, Civil and Military, and all other the inhabitants of the 
Dominion, to be obedient, aiding,- and assisting unto the Governor 
or such person or persons as may from time to time, under the pro- 
visions of these Our Letters Patent, administer the Government of 
the Dominion. 

XIV. And We do hereby reserve to Ourselves, Our heirs and 
successors, full power and authority from time to time to revoke, alter, 
or amend these Our Letters Patent as to Us or*them shall seem meet. 

XV. And We do direct and enjoin that these Our Letters Patent 
shall be read and proclaimed at such place or places within Our 
Dominion as the Governor shall think fit. 

In Witness whereof We have caused these Our Letters to be made 
Patent. Witness Ourself at Westminster, the Eighteenth day of 
November, in the Seventh year of Our Eeign. 

By Warrant under the Bang’s Sign Manual. 

* • MUm MACKENZIE. 

^ This power is statutory, being given by 15 & 16 Viet. c. 72, s. 44, and the 
New Zealand Legislature Act, ss. 2, 13. 

® This power first appears in the Governor s commission in 1861 {clause ix). 
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II 

INSTRUCTIONS passed under the Royal Sign Manual and 
Signet to the Governor and Commander-in-Chief of the 
Dominion of New Zealand. 

Bated November 18, 1907. 

EDWARD R. & I. 

Instructions to Our Governor and Commander-in-Cliief in and over 
Our Dominion of New Zealand, or in his absence to Our Lieutenant- 
Governor or other Officer for the time being administering the 
Government of Our said Dominion.^ 

WHEREAS by certain Letters Patent bearing even date herewith 
We have constituted, ordered, and declared that there shall be a 
Governor and Commander-in-Chief (therein and hereinafter called 
the Governor) in and over Our Dominion of New Zealand (therein 
and hereinafter called the Dominion) : 

And whereas We have thereby authorized and commanded the 
Governor to demand execute all things that belong to his said office, 
according to the tenor of Our said Letters Patent, and of such Com- 
mission as may be issued to him under Our Sign Manual and Signet, 
and according to such Instructions as may from time to time be given 
to him under Our Sign Manual and Signet or by Our Order in Our 
Privy Council or by Us through one of Our Principal Secretaries of 
State, and to such Laws as are now or shall hereafter be in force in 
the Dominion : 

Now know you that We do by these Our Instructions under Our 
Sign Manual and Signet direct and enjoin and declare Our will and 
pleasure as follows : — • 

I. In these Our Instructions, unless inconsistent with the context, 
the term * the Governor ’ shall include every person for the time 
being administering the Government of the Dominion, and the term 
‘ the Executive Council ’ shall mean the members of the Executive 
Council for the Dominion who are for the time being the responsible 
advisers of the Governor.^ 

II. The Governor may, whenever he thinks fit, require any person 
in the public service to take the Oath of Allegiance, together with 
such other Oath or Oaths as may from time to time be prescribed by 
any Law in force in the Dominion. The Governor is to administer 
such oaths or cause them to be administered by some Public Officer 
of the Dominion. 

^ Permanent instructions were issued on February 21, 1879. They were 
revised simultaneously with the Australian instructions on March 26, 1892 (see 
Constitution and Government of New Zealand, pp.*'182-'6)^ 

* There are no other members of an Executive Council in New Zealand, and 
the phrase seems to have been borrowed in 1892 from a Colony where the 
Executive Council, as in Victoria and Tasmania, contains past members. 
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^ III. The Governor shall forthwith communicate these Our Instruc- 
tions to the Executive Council, and likewise all such others, from time 
to time, as he shall find convenient for Our service to impart to them. 

IV. The Executive Council shall not proceed to the dispatch of 
business unless two members at the least (exclusive of the Governor 
or of the member presiding) be present and assisting throughout the 
whole of the meetings at which any such business shall be dispatched. 

y. In the execution of the powers and authorities vested in him, 
the Governor shall be guided by the advice of the Executive Council, 
but if in any case he shall see sufficient cause to dissent from the 
opinion of the said Council, he may act in the exercise of his said 
powers and authorities in opposition to the opinion of the Council, 
reporting the matter to Us without delay, with the reasons for hfs 
so acting. 

In any such case it shall be competent to any Member of the said 
Council to require that there be recorded upon the Minutes of the 
Council the grounds of any advice or opinion that he mav give upon 
the question. 

VI. The Governor is to take care that all laws assented to by him 
in Our name, or reserved for the signification of Our pleasure therecm, 
shall, when transmitted by him, be fairly abstracted* in the margins, 
and be accompanied, in such cases as may seem to him necessary, 
with such explanatory observations as may be required to exhibit 
the reasons and occasions for proposing such laws ; and he shall also 
transmit fair copies of the Journals and Mnutes of the proceedings 
of the Parliament of the Dominion which he is to require from the 
clerks, or other proper officers in that behalf, of the said Parliament.^ 

VII. The Governor shall not pardon or reprieve any ofiender with- 
out first receiving in capital cases the advice of the Executive Council, 
and in other cases the advice of one, at least, qf his Ministers ; and in 
any case in which such pardon or reprieve might directly affect the 
interests of Our Empire, or of any country or place beyond the 
jurisdiction of the Government of the Dominion, the Governor shall, 
before deciding as to either pardon or reprieve, take those interests 
specially into his own personal consideration in conjunction with such 
advice as aforesaid. 

VIII. AU Commissions granted by the Governor to any persons 
to be Judges, Justices of the Peace, or oth§r officers, shall, unless 
otherwise provided by law, be granted during pleasure only. ^ 

IX. The Governor shall not quit the Dominion without having first 
obtained leave from Us for so doing under Our Sign Manual and 
Signet, or through one of Our Principal Secretaries of State, except 
for the purpose of visiting the Governor-General of Australia, or the 


^ This clause was restored in 1907 ; it was omitted in 1892 in deference to 
Mr. Higinbotham and Government of New Zealand, pp. 187, 188), 

but when all mention of reservation of Bills disappeared in 1907, when New 
Zealand acquired rank as a Dominion, it was reintroduced from the Canadian 
and Commonwealth models ; above, p. 1565, n. 2. 
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Governor of any neighbouring Colony or State for periods not 
exceeding one month at any one time, nor exceeding in the aggregate 
one month for every year’s service in the Dominion. 

X, The temporary absence of the Governor for any period not 
exceeding one month shall not, if he have previously informed the 
Executive Council, in writing, of his intended absence, and if he 
have duly appointed a Deputy in accordance with Our said Letters 
Patent, nor shall any extension of such period sanctioned by one of 
Our Principal Secretaries of State and not exceeding fourteen days, 
be deemed a departure from the Dominion within the meaning of 
Our said Letters Patent. 

XL From and after the date of the coming into operation of Our 
above-recited Letters Patent of even date, the Instructions issued to 
the Governor of the Colony of New Zealand under the Sign Manual 
and Signet of Her late Majesty Queen Victoria, bearing date the 
Twenty-sixth day of March 1892 shall, without prejudice to anything 
lawfully done thereunder, be revoked. 

Given at Our Court at Saint James’s this Eighteenth day of 
November 1907, in the Seventh year of Our Reign. 

III 

COMMISSION under the Royal Sign Manual and Signet, 
appointing The Right Honourable Lord Islington, D.S.O., 
to be Governor and Commander-in-Chief of the Dominion 
of New Zealand. 

(This Commission is substantially identical with the Canadian 
Commission.) 

IV 

DORMANT COMMISSION passed under the Royal Sign 
Manual and Signet, appointing the Chief Justice or the 
Senior Judge for the time being of the Supreme Court of 
New Zealand to administer the Government of that Do- 
minion, in the event of the death, incapacity, or absence 
of the Governor and Lieutenant-Governor (if any). 

Bated December 18, 1907. 

EDWARD R. & 1. 

Edward the Seventh, by the Grace of God, of the United Kingdom 
of Great Britain and Ireland and of the British Dominions beyond 
the Seas King, Defender of the Faith,^^ Emperor of India : To our 
Trusty and Well-beloved the Chief Justice or the Senior Judge for 
the time being of the Supreme Court of New Z^land : Greeting. 

WHEREAS by Our Letters Patent under the Great Seal of Our 
Untied Kingdom of Great Britain and Ireland, bearing date at West- 
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minster, the Eighteenth day of November 1907, We did constitute, 
order, and declare that there should be a Governor and Commander- 
in-Chief in and over Our Dominion of New Zealand, and did authorize, 
empower, and command Our said Governor and Commander-in-Chief 
to do and execute all things belonging to his said office as therein 
is more particidarly set forth : 

And whereas by Our said Letters Patent We did declare that, in 
the event of the death, incapacity, or removal of Our said Governor 
and Commander-in-Chief or of his departure from the Dominion, Our 
Lieutenant-Governor, or if there should be no such Officer in the 
Domimon, then such person or persons as We might appoint under 
Our Sign Manual and Signet, should during our pleasure administer 
the Government of the same : * 

Now know you that by this Our Commission, under Our Sign 
Manual and Signet, We do appoint you the Chief Justice for the time 
being of Our said Dominion of New Zealand, until Our further 
pleasure shall be signified, to administer the Government thereof in 
case of the death, incapacity, or removal, or of the departure from 
the Dominion of Our said Governor and Commander-in-Chief, as well 
as of Our Lieutenant-Governor (if any), with ail and singular ihe 
powers and authorities granted by Our said Letters Patent, or by 
any other Letters Patent adding to, amending, or substituted for the 
same ; and, in the said event, and in case of the death, incapacity 
or departure from Our said Dominion of the said Chief Justice for 
the time being, then We do appoint you, the Senior Judge for the 
time being of the Supreme Court of Our said Dominion, then residing 
therein, and not being under incapacity, to administer the Govern- 
ment thereof, with all the powers and authorities aforesaid. And 
We do hereby authorize and require you the said Chief Justice or the 
said Senior Judge for the time being, as the case may be, to exercise 
and perform the said powers and authorities according to such Instruc- 
tions as Our said Governor and- Commander-in-Chief or Our said 
‘ Lieutenant-Governor hath already received or may hereafter receive 
from Us, under Our Sign Manual and Signet, or through one of Our 
Principal Secretaries of State, and according to such laws as are now 
or shall hereafter be in force in Our said Dominion. 

Provided always that you, the Senior Judge, shall act in the 
administration of the Government only when and so often as you, the 
said Chief Justice, shall not be present within the Dominion and 
capable of administering the Government.^ 

And We do hereby appoint that from and after the date of the 
coming into operation of Our above recited Letters Patent of the 
Eighteenth day of November 1907, this Our present Commission 
shall supersede the Commission under the Sign Manual and Signet of 
Her late Majesty Queen ^Victoria dated the Twenty-second day of 

^ This clause meets a difficulty which was raised in Victoria in 1875 as to the 
right of the Chief Justice to resume the administration from the Senior Judge 
after once the latter had commenced to act ; see Standard^ March 17, 1875. 
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February 1879, appointing the Chief Justice or the Senior Judge for 
the time being of the Colony of New Zealand, to be administrator 
thereof, in the events therein specified.^ 

And We do hereby command all and singular Our OflSicers, Ministers, 
and loving subjects in Our said Dominion, and all others whom it may 
concern, to take due notice hereof, and to give their ready obedience 
accordingly. 

Given at Our Court at Saint James’s this eighteenth day of 
December 1907, in the Seventh year of Our Reign. 

By His Majesty’s Command. 

ELGIN. 


THE AUSTRALIAN STATES 

The Australian States all possess permanent letters patent 
and instructions issued on October 29, 1900, in view of 
federation. These instruments are alterations of the instru- 
ments existing*- at that date to meet the new circumstances 
arising out of the Cornmomoealtli of Australia Constitution 
Act There are also in each case a Commission to the 
Governor and a Dormant Commission to the Chi6f Justice 
or Senior Judge. Besides these there are Commissions 
appointing Lieutenant-Governors, issued to the Chief Justices 
as a mark of distinction in New South Wales, Victoria, South 
Australia, and Tasmania, to the President of the Legislative 
Council in Queensland, and to an ex-Chief Justice in Western 
Australia. Under these commissions the holders assume 
the office of Governor in the absence, &c., of the Governor. 
If there is no Lieutenant-Governor, the dormant commission 
comes into operation. -s 

I 

LETTERS PATENT passed under the Great Seal of the 
United Kingdom, constituting the Office of Governor of 
the State of New South Wales and its Dependencies, in 
the Commonwealth of Australia. 

Letters Patent Dated October 29, 1900. 

Victoria, by the Grace of God of the United Kingdom of Great 
Britain and Ireland Queen, Defender of the Faith, Empress of 
India : To all to whom these Presents shall come. Greeting. 
WHEREAS 1 by certain Letters PatSnt, under the Great Seal of 
Our United Elingdom of Great Britain an4 Irel^d, bearing date at 

^ In each case the preamble cites the former letters patent and the operative 
clause revokes them and defines the boundaries and constitutes the oflaco. In 
the case of Western Australia the first clause is split into two. 
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Westminster the Twenty-ninth day of April 1879, We did constitute 
the Office of Governor and Commander-in-Chief in and over Our 
Colony of New South Wales as therein described, and its Depen- 
dencies : And whereas in virtue of the provisions of the Common- 
wealth of Australia Constitution Act, 1900, and of Our Proclamation 
issued thereunder, by and with the advice of Our Privy Council, on 
the Seventeenth day of September One thousand nine hundred, We 
have by certain Letters Patent under the said Great Seal of Our 
United Kingdom of Great Britain and Ireland, bearing even date 
herewith, made provision for the Office of Governor-General and 
Commander-in-Chief in and over Our Commonw'ealth of Australia : 
And whereas it has become necessary to make permanent provision 
for the Office of Governor in and over Our State of New South Wales 
and its Dependencies in the Commonwealth of Australia without 
making new Letters Patent on each demise of the said Office. Now 
know ye that We do by these presents revoke and determine the said 
first recited Letters Patent, bearing date the Twenty-ninth day of 
April 1879, and everything therein contained, from and after the 
proclamation of these Our Letters Patent as hereinafter pro\dded : 
And further know ye that We do by these presents cgnstitule, orddr, 
and declare that there shall be a Governor in and over Our State 
of New South Wales and its Dependencies in the Commonwealth of 
Australia (which said State of New South Wales and its Dependencies 
are herein after called the State), comprising all that portion of Our 
territory of Australia or New Holland lying between the one hundred 
and twenty-ninth and one hundred and fifty-fourth degrees of east 
longitude, and northwards of the fortieth degree of south latitude, 
including all the islands adjacent in the Pacific Ocean within the 
longitudes and latitudes aforesaid, and also including Lord Howe 
Island, being in or about thirty-one degrees^thirty minutes south, 
and the one hundred and fifty-ninth degree of east longitude, 
save and except those parts of our said territory of Australia or 
New Holland which are called respectively ‘ The State of South 
Australia ‘ The State of Victoria,’ and ‘ The State of Queensland 
in the said Commonwealth and that appointments to the said 
Office shall be made by Commission under Our Sign Manual and 
Signet. 

II. We do hereby authorize, empower, and command Qur said 
Governor to do and execute all things that belong to his said Office,^ 
according to the tenor of these Our Letters Patent and of such 
Commission, as may be issued to him under Our Sign Manual and 
Signet, 2 and according to such Instructions as may from time to time 
be given to him under Our Sign Manual and Signet, or by Our Order 

^ In the case of Western Australia Clause III then runs, ‘ and to exercise 
the powers and authorities v^ted in him by the Western Australia Constitution 
Actf 1890, or by any other Act adding to, amending, or substituted for the 
same, or by these Our Letters Patent and by such commission’ (&c.). 

^ In the case of Queensland are added the words, ‘ and by a certain Order 
made by Us in our Privy Council, bearing date the sixth day of J une, 1859,’ It is 
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in Our Privy Council, or by Us, through one of Our Principal Secre- 
taries of State, and to such Laws as are now or shall hereafter be in 
force in the State. 

III. We do also by these Our Letters Patent declare Our will and 
pleasure as follows : — ^ 

IV. Every person appointed to fill the Ofidce of Governor shall, 
with all due solemnity, before entering on any of the duties of his 
Office, cause the Commission appointing him to be Governor to be 
read and published at the seat of Government, in the presence of 
the Chief Justice, or some other Judge of the Supreme Court of the 
State, 2 and of the Members of the Executive Council thereof, which 
being done, he shall then and there take before them the Oath of 
Allegiance, in the form provided by an Act passed in the Session 
holden in the Thirty-first and Thirty-second years of Our Reign, 
intituled an Act to amend the Law relating to Promissory Oaths ; 
and likewise the usual Oath for the due execution of the Office of 
Governor, and for the due and impartial administration of justice ; 
which Oaths the said Chief Justice or Judge is hereby required to 
administer. » 

V. ^ The Governor shall keep and use the Public Seal of the State 
for sealing all things whatsoever that shall pass the said Public Seal, 
and until a Public Seal shall be provided for the State, the Great 
Seal formerly used for^ Our Colony of New South Wales shall be 
used as the Public Seal of the State. 

VI. There shall be an Executive Council for the State, and the 
said Council shall consist of such persons as were immediately before 
the coming into force of these Our Letters Patent Members of the 
Executive Council of New South Wales or as may at any time be 
Members of the Executive Council of Our said State in accordance 
with any law enacted-by the Legislature of the State, and of such 
other persons as the Governor shall, from time to time, in Our name 
and in Our behalf, but subject to aSy Law as aforesaid, appoint under 
the Public Seal of the State to be members of Our said Executive 
Council for the State.s 

VII. The Governor, in Our name and on Our behalf, may make 
and execute, under the said Public Seal, grants and dispositions of 
any lands which may be lawfully granted and disposed of by Us 
within the State.® 

not clear in either case why the variation is made, nor is any useful purpose 
served by it. The Order in Council has long since been adopted and modified by 
Queensland legislation (see 31 Viet. No. 38, and amending Acts). 

^ In the case of Queensland and South Australia this clause is not inserted, 
and Clause IV appears as XIL 

* ‘ Or the next Superior Judge of the State' (Queensland and South Australia) 

® Clause III in Queensland (‘ And we do hereby authorize our said Governor 

to ’ ) and South Australia, VI in Western Australia. 'fst. 

* ‘ Tn ’ in Victoria, Tasmania, South and Western Australia. 

* IV, Queensland and South Australia ; VII, Western Australia. 

® V, Queensland and South Australia ; VIII, Western Australia, which reads, 
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VIII. The Governor may constitute and appoint in Our name and 
on Our behalf, all such Judges, Commissioners, Justices of the Peace 
and other necessary Officers and Ministers of the State as may be 
lawfully constituted or appointed by Us J 

IX. When any crime or offence has been committed within the 

State against the laws of the State, or for which the offender may be 
tried therein,^ the Governor may as he shall see occasion, in Our name 
and on Our behalf, grant a pardon to any accomplice in such crime 
or offence who shall give such information as shall lead to the con- 
viction of the principal offender, or of any one of such offenders if 
more than one ; and further, may grant to any offender convicted in 
any Court of the State, or before any Judge, or other Magistrate of 
the State, within the State, a pardon, either free or subject to lawfifl 
conditions, or any remission of the sentence passed on such offender, 
or any respite of the execution of such sentence for such period as the 
Governor thinks fit ; and further may remit any fines, penalties, or 
forfeitures due or accrued to Us : Provided always that the Governor 
shall in no case, except where the offence has been of a political 
nature unaccompanied by any other grave crime, make it a condition 
of any pardon or remission of sentence that the offender shall absent 
himself or be removed from the State • 

X. The Governor may, so far as We Ourselves lawfully may, upon 
sufficient cause to him appearing, remove from his office, or suspend 
from the exercise of the same, any person exercising any office or 
place under the State, under or by virtue of any Commission or 
Warrant granted, or which may be granted, by Us, in Our name, 
or under Our authority.^ 

XI. The Governor may exercise all powers lawfully belonging to 
Us in respect of the summoning, proroguing, or dissolving any 
Legislative Body, which now is or hereafter be established within 
Our said State,® and in respect of the appointment of Members thereto.® 

XII. In the event of the death, incapacity, or removal of the 
Governor, or of his departure from the State, or of his assuming the 
administration of the Goiernment of the Commonwealth of Australia^ 
Our Lieutenant-Governor, or, if there be no such Officer in the State, 

* any lands within the State subject to the laws in force for the time being for 
regulating the sale or disposal of Crowia lands.’ • 

^ IX, Western Australia ; VI, Queensland and South Australia. The pow’er 
of appointment, as of dismissal (X), is statutory, but this clause allow's the use 

of the royal name. ^ •, a i 

® Such crimes "would be tried as a rule by State Courts under Admiralty 
jurisdiction, as to which the Commonwealth Parliament has not yet legislated. 

® X, Western Australia ; VII, Queensland and South Australia. 

* XI, Western Austraha ; VIII, Queensland and South AustraUa. 

® XII, Western AustraUa ; IX, Queensland and South Australia. 

® Not in Victoria, South Australia, or Tasmania. _ In Western Australia they 
are now otiose, as the <^ 3 unoil%as ceased to be nominee. , i j v 

’ The words in italics apply to New South Wales only, and were added by 
letters patent of Dec. 1, 1909, because it was kno^\•n that the Governor would 
have occasion to administer the Government of the Commonwealth. 

1279’3 K k 



li)S8 PREROGATIVE INSTRUMENTS 

r 

tlien such person or persons as we may appoint, under Our Sign 
Manual and Signet, shall, during Our pleasure, administer the Govern- 
ment of the State, first taking the Oaths hereinbefore directed to be 
taken by the Governor, and in the manner herein prescribed ; which 
being done, We do hereby authorize, empower, and command Our 
Lieutenant-Governor, and every other such Administrator as aforesaid, 
to do and execute during Our pleasure all things that belong to the 
Office of Governor according to the tenor of these Our Letters Patent, 
and according to Our Instructions as aforesaid, andthelawsof theState. 

XIII. In the event of the Governor having occasion to be tem- 
porarily absent for a short period from the Seat of Government or 
from the State, except for the 'pur'pose of administering the Governrmnt 
bf Our Commonwealth of Australia’^ he may in every such case, by an 
Instrument under the Public Seal of the State, constitute and appoint 
Our Lieutenant-Governor, or if there be no such Officer or if such 
Officer be absent or unable to act, then any other person, to be his 
Deputy during such temporary absence, and in that capacity to 
exercise, perform, and execute for and on behalf of the Governor 
during such absence, but no longer, all such powers and authorities 
vested in the Governor, by these Our Letters Patent, as shall in and 
by such Instruinent be specified and limited, but no others. Pro- 
vided, nevertheless, that by the appointment of a Deputy as aforesaid, 
the power and authority of the Governor shall not be abridged, altered, 
or in any away affected, otherwise than We may at any time hereafter 
think proper to direct.^ 

^ The words in italics apply to New South Wales only, and were added by 
letters patent of December 1, 1909, because it was known that the Governor 
would have occasion to administer the Government of the Commonwealth. 

* This form is adopted in the case of Victoria and Tasmania, and also in 
Western Australia, except that the clauses are XIII and XIV, and XIII begins, 
‘ In the event of the offictf>of the Governor becoming vacant, or of the Governor 
being incapable, or of his departure from the state.’ In the case of Queensland 
and South Australia the form is differenit, viz. : — 

‘ X. In the event of the death, incapacity, or removal of the Governor, or of his 
departure from the State, all the powers and authorities herein granted to him 
shall (subject to the proviso and condition hereinafter contained) be vested 
during Our pleasure in Our Lieutenant-Governor of the State, or if there be no 
such Officer in the State, then in such person or persons as may bo appointed by 
Us under Our Sign Manual and Signet to administer the Government of the 
State. And We do hereby (subject as aforesaid) give and grant all such powers 
and authorities to such Lieutenant-Governor or person or persons accordingly. 
Provided always and subject to this condition that before any such powers or 
authorities shall vest in such Lieutenant-Governor, or such other person or per- 
sons, he or they shall have taken the Oaths hereinafter directed to be taken by 
the Governor of the State, and in the manner by these Letters Patent provided. 

XL And whereas it may be necessary or expedient that the Governor should 
absent himself occasionally for a short period from the seat of Government or 
from the State, whereby the affairs of the St^Tbe might be exposed to detriment 
if there were no person on the spot authorized to exercise the pow^ers and 
authorities by these Our Letters Patent granted, to Governor or some of 
them ; Now We do hereby authorize and empower the Governor, in every 
such case as occasion shall require, by an Instrument under the Public Seal 
of the State, to constitute and appoint Our Lieutenant-Governor for the time 
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XIV . And We do hereby require and command ali Our Officers and 
Mimsters, and all other the inhabitants of the State, to be obedient, 
aiding, and assisting unto the Governor, or to such person or persons 
as may from time to time, under the provisions of these Our Letters 
Patent, administer the Government of the State.^ 

XV. And We do hereby reserve to Ourselves, Our heirs and suc- 
cessors, full power and authority from time to time to revoke, alter, 
or amend these Our Letters Patent as to Us or them shall seem meet.^ 

XVI. And We do direct and enjoin that these Our Letters Patent 
shall be read and proclaimed at such place or places within the State 
as the Governor shall think fit.^ 

In witness whereof We have caused these Our Letters to be made 
Patent. Witness Ourself at Westminster, the twenty-ninth day of 
October, in the Sixty-fourth year of Our reign. 

By Warrant under the Queen’s Sign Manual. 

MUIR MACKENZIE. 

II 

INSTRUCTIONS passed under the Royal Sign Manual and 
Signet to the Governor of the State of New South Wales 
and its Dependencies in the CommonwealtK of Australia. 

Bated October 29, 1900. 

VICTORIA R. I. 

Insteuctions to Our Governor in and over Our State of New South 
Wales and its Dependencies, in the Commonwealth of Austraha 
or to Our Lieutenant-Governor, or other Officer for the time being 
administering the Government of Our said State and its Depen- 
dencies. 

Given at Our Court at Saint James’s, thi^ Twenty-ninth day of 
October 1900, in the Sixty-fourth year of Our reign. 

WHEREAS by certain LettersrPatent bearing even date herewith. 
We have constituted, ordered, and declared that there shall be 
a Governor in and over Our State of New South Wales and its 
Dependencies in the Commonwealth of Australia (which said State 
of New South Wales and its Dependencies are therein and hereinafter 
called the State) : 

being of the State, or if there be no such Officer, or if such Officer be absent or 
unable to act, then any other person, to be his Deputy in the State during such 
temporary absence, and in that capacity to exercise, perform, and execute for 
and on behalf of the Governor during such absence, but no longer, all such 
powers and authorities vested in the Governor, by these Our Letters Patent, 
as s hf * n in and by such Instrument be specific and limited, but no others. 
Provided, nevertheless, that by the appointment of a Deputy as aforesaid, the 
power and authority of the Governor of the State shall not be abridged, altered, 
or in any way affected, otherwise than We may at any time hereafter think 
proper to direct. ' • 

^ XV, Western Australia ; XlII, Queensland and South Australia. 

* XVI, Western Australia ; XIV, Queensland and South Australia, 

® XVII, Western Australia ; XV, Queensland and South Australia* 

xks 
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And whereas We have thereby authorized and commanded the 
Governor to do and execute all things that belong to his said office, 
according to the tenor of Our said Letters Patent, and of such 
Commission as may be issued to him^ under Our Sign Manual and 
Signet, and according to such Instructions as may from time to time 
be given to him under Our Sign Manual and Signet or by Our Order 
in Our Privy Council or by Us through one of Our Principal Secretaries 
of State, and to such laws as are now or shall hereafter be in force in 
the State : 

And whereas We did issue certain Instructions under Our Sign 
Manual and Signet to Our Governor and Commander-in-Chief in and 
oyer Our Colony of New South Wales and its Dependencies, bearing 
date the Ninth day of July 1892. 

Now know you that We do hereby revoke the aforesaid Instructions, 
and We do by these Our Instructions under Our Sign Manual and 
Signet direct and enjoin and declare Our will and pleasure as fol- 
lows : — 

L In these Our instructions, unless inconsistent with the context, 
the term ‘ the Governor ’ shall include every person for the time being 
adaninistering the Government of the State, and the term ‘ Executive 
Council ’ shall niean the memhers of Our Executive Council for the State 
tvho are for the time being the resfonsihle advisers of the Governor}' 

II. The Governor may, whenever he thinks fit, require any person 
in the public service to take the Oath of Allegiance, together with 
such other Oath or Oaths as may from time to time be prescribed 
by any law in force in the State. The Governor is to administer such 
oaths or cause them to be administered by some Public Officer of the 
State, 

III. The Governor shall forthwith communicate tliese Oui* Instruc- 
tions to the Executives Council, and likewise all such others, from 
time to time, as he shall find convenient for Our service to impart 
to them. 

IV. The Governor shall attend and preside at the meetings of the 
Executive Council, unless prevented by some necessary or reasonable 
cause, and in his absence such member as may be appointed by bim 
in that behalf, or in the absence of such member the senior member 
of the Executive Council actually present shall preside ; the seniority 
of the members of the said Council being regulated according to the 
order of their respective appointments as members thereof. 

V. The Executive Council shall not proceed to the dispatch of 
business unless duly summoned by authority of the Governor nor 
unless two meinbers at the least (exclusive of the Governor or of the 
member presiding) be present and assisting throughout the whole 
of the meetings at which any such busirlfess shall be dispatched. 

VI. In the execution of the powers and authorities vested in him, 

^ The words in italics occur only in the Victorian instructions. It is curious 
that they do not also occur in the Tasmanian instruments, as there also the 
Executive Council contains ex-members. See also, p. 1590, n. 2. 
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the Governor shall be guided by the advice of the Executive Council, 
but if in any case he shall see sufficient cause to dissent from the 
opinion of the said Council, he may act in the exercise of his said 
powers and authorities in opposition to the opinion of the Council, 
reporting the matter to Us without delay, with the reasons for his 
so acting. 

In any such case it shall be competent to any Member of the said 
Council to require that there be recorded upon the Minutes of the 
Council the grounds of any advice or opinion that he may give upon 
the question. 

VII. The Governor^ with the advice of the Executive Council,'^ is 
hereby authorized, from time to time, in Our name by an Instrument qr 
Instruments under the Public Seal of the State, to summon to the Legisla- 
tive Council of the State such person or 'persons as the Governor and 
Executive Council shall think fit, in accordance uith the 'provisions of 
an Act passed in the Session of Parliament holden in the Eighteenth 
and Nineteenthijears of Our Reign, intituled an Act to enable Her Majesty 
to assent to a Bill, as amended, of the Legislature of New South Wales 
' to confer a Constitution on New South Wales, and to grant a Civil 
List to Her Majesty \ • 

VIII The Governor shall not, except in the cases hereunder 
mentioned, assent in Om* name to any Bill of any of the following 
classes : — 

1. Any Bill for the divorce of persons joined together in holy 
matrimony. 

2. Any Bill whereby any grant of land or money, or other donation 
or gratuity, may be made to himself. 

3. Any Bill afiecting the currency of the State. 

4. Any Bill, the provisions of which shall appear inconsistent with 
obligations imposed upon Us by Treaty. • 

5. Any Bill of an extraordinary nature and importance, whereby 
Our prerogative, or the rights and property of Our subj ects not residing 
in the State or the trade and shipping of the United Kingdom and 
its Dependencies may be prejudiced. 

6. Any Bill containing provisions to which Our assent has been 
once refused, or which have been disallowed by Us ; 

Unless he shall have previously obtained ^Our Instructions upon 
such Bill through one of Our Principal Secretaries of State, or unless 
such Bill shall contain a clause suspending the operation of such 
Bill until the signification in the State of Our pleasure thereupon, 
or unless the Governor shall have satisfied himself that an urgent 
necessity exists requiring that such Bill be brought into immediate 
operation, in which case he is authorized to assent in Our name to 
such Bill, unless the same shall be repugnant to the law of England, 

^ This clause is peculiar td*New South Wales ; it is not in exact accordance 
with the local Act No. 32 of 1902, s. 16, but it agrees with the Imperial Act, 
18 & 19 Viot. c. 54, sched. s. 2, now repealed. 

^ VII, and so on in all the other cases. 
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or inconsistent with any obligations imposed upon Us by Treaty. 
But he is to transmit to Us by the earliest opportunity the Bill so 
assented to, together with his reasons for assenting thereto i 

IX. The Governor shall not pardon or reprieve any offender with- 
out first receiving in capital cases the advice of the Executive Council, 
and in other cases the advice of one, at least, of his Ministers ; and 
in any case in which such pardon or reprieve might directly affect the 
interests of Our Empire, or of any country or place beyond the juris- 
diction of the Government of the State, the Governor shall, before 
deciding as to either pardon or reprieve, take those interests specially 
into his own personal consideration in conjunction with such advice 
^ aforesaid. 

X. All Commissions granted by the Governor to any persons to 
be Judges, Justices of the Peace, or other oflicers, shall, unless 
otherwise provided by law, be granted during pleasure only. 

XL The Governor shall not quit the State without having first 
obtained leave from Us for so doing under Our Sign Manual and 
Signet, or through one of Our Principal Secretaries of State, excerpt 
for the purpose of administering the Government of Our Commonwealth 
of Australia or I for the purpose of visiting the Governor of any 
neighbouring State of the Governor-General for periods not exceeding 
one month at any one time, nor exceeding in the aggregate one 
month for every year’s service in the State. 

XII. The -temporary absence of the Governor for any period not 
exceeding one month shall not, if he have previously informed the 
Executive Council, in writing, of his intended absence, and if he have 
duly appointed a Deputy in accordance with Our said Letters Patent, 
be deemed a departure from the State within the meaning of the said 
Letters Patent. 

^ V. R. L 

III 

COMMISSION under the Royal Sign Manual and Signet, 
appointing the Governor. 

(This form of Commission is similar to that used in the case of 
Canada.) 

IV 

DORMANT COMMISSION under the Royal Sign Manual 
and Signet appointing the Chief Justice or the Senior 
Judge for the time being to administer the Government 
in the event of the death, incapacity, or absence of the 
Governor and Lieutenant-Governor (if any). 

Dated October 29,^1900. 

(The form is similar to that used in thejcase^ New Zealand.) 

^ See now also 7 Edw. VII. o. 7. 

® The words in italics were added in the case of New South Wales only by 
the instructions of December 3, 1909, 
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COMIMISSION passed under the Royal Sign Manual tod 
Signet, appointing William Portus Cullen, Esq., LL.D., 
Chief Justice of the Supreme Court of New South Wales, 
to be Lieutenant-Governor of the State of New South 
Wales and its Dependencies, in the Commonwealth of 
Australia. 

Dated March 30, 1910. 

EDWARD R. & I. 

Edward the Sevpth, by the Grace of God of the United Kingdom 
of Great Britain and Ireland and of the British Dominions beyond 
the Seas King, Defender of the Faith, Emperor of India ; To Ohr 
Trusty and Well-beloved William Portus Cullen, Esquire, Doctor 
of Laws, Chief Justice of the Supreme Court of New South Wales : 
Greeting. 

WE do, by this Our Commission under Our Sign Manual and 
Signet, appoint you, the said William Portus Cullen, to be, during 
Our pleasure, Our Lieutenant-Governor of Our State of New South 
Wales and its Dependencies, in the Commonwealth of Australia, 
with all the powers, rights, privileges, and advantages to the said 
Oifice belonging or appertaining. 

II. And further in case of the death, incapacity, or removal of Our 
Governor of Our said State, or of his departure from Our said State, 
or of his assuming the administration of the Government of Our 
Commonwealth of Australia, We do hereby authorize and require 
you to administer the Government of Our said State of New South 
Wales, with all and singular the powers and authorities contained in 
certain Letters Patent under the Great Seal of Our United Kingdom 
of Great Britain and Ireland, bearing date at Westminster the Twenty- 
ninth day of October 1900, constituting the Office of Governor in 
and over Our said State of New South Wales and its Dependencies, 
and in Our Letters Patent under the said Great Seal, bearing date 
at Westminster the First day of December 1909, amendmg the same, 
or in any other Our Letters Patent adding to, amending, or substi- 
tuted for the same, and according to such Instructions as Our said ^ 
Governor for the time being may have received, or may hereafter 
receive from Us or through one of Our Principal ^cretaries of State, 
and according to such laws as are now or shall hereafter be in force 
in Our said State. 

III. And We do hereby command all and singular Our Officers, 
Ministers, and loving subjects in Our said State and its Dependencies, 
and all others whom it may concern, to take due notice hereof, and 
to give their ready obedience accordingly. 

Given at Our Court aj Saint James’s, this Thirtieth day of March, 
1910, in the Tenth yto of Our Reign. 

By His Majesty’s Command, 

CREWE. 
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^ NEWFOUNDLAND 

In the case of Newfoundland the instruments are of 
special interest as being of the older type, the first permanent 
iSiters patent and instructions being still valid and in force. 
There are also the usual commission and a dormant commis- 
sion to the Chief Justice. The two latter are in the usual 
form. 

I 

Letters patent passed under the Great Seal of the 
United Kingdom, constituting the Office of Governor and 
Commander-in-Chief of the Island of Newfoundland and 
its Dependencies. 

Letters Patent, Dated March 28, 1876. 

Victoria, by the "frrace of God, of the United Kingdom of Great 
J3ritain and Ireland, Queen, Defender of the Faith : To all to whom 
these Presents shall come, Greeting : 

WHEREAS We did, by certain Letters Patent under the Great 
Seal of Our United Kingdom of Great Britain and Ireland, bearing 
date at Westminster the Sixth day of September, 1869, in the Thirty- 
Third Year of Our Reign, constitute and appoint Our Trusty and 
Well-beloved Colonel Stephen John Hill (now Sir Stephen John Hill, 
Knight Commander of Our Most Distinguished Order of Saint 
Michael and Saint George), Companion of Our Most Honourable 
Order of the Bath, to ^e, during Our pleasure, Our Governor and 
Commander-in-Chief in and over Our Island of Newfoundland and its 
Dependencies. And whereas We ^rc desirous of making cfiectual 
and permanent provision for the Office of Governor and Commander- 
in-Chief in and over Our said Island of Newfoundland and its Depen- 
dencies without making new Letters Patent on each demise of the 
said Office : Now know ye that We have revoked and determined, 
and by these presents do revoke and determine, the said recited 
Letters Patent, and every clause, article, and thing therein contained : 
And further know ye, that We, of Our special grace, certain knowledge 
and mere motion, have thought fit to constitute, order, and declare, 
and do by these presents constitute, order, and declare, that there 
shall be a Governor and Commander-in-Chief (hereinafter called Our 
said Governor) in and over Our Island of Newfoundland, and the 
Islands adjacent, and all the Coast of Labrador from the entrance of 
Hudson’s Straits to a line to be drawn due North and South, from 
^ Anse Sablon on the said Coast to the Fifty-SecdSid Degree of North 
Latitude, and all the Islands adjacent to that part of the said Coast 
of Labrador, as also of all Forts and Garrisons erected and established, 
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or wliicli shall be erected or es^tablislied within or on the Islands and 
Coast aforesaid (which said Islands and Coast, together with the 
Island of Newfoundland, are hereinafter referred to as Our said Colony), 
and that the person who shall fill the said Office of Governor shall be, 
from time to time, appointed by Commission under Our Sign Manual 
and Signet. And We do hereby authorize and command Our said 
Governor to do and execute in due manner all things that shall belong 
to his said Command, and to the trust We have reposed in him^ 
according to the several Powers and Authorities granted or appointed 
him by virtue of these present Letters Patent, and of such Commis- 
sion as may be issued to him under Our Sign Manual and Signet, and 
according to such Instructions as may from time to time be given to 
him under Our Sign Manual and Signet, or by Our Order in Our Pri'^ 
Council, or by Us through one of Our Principal Secretaries of State, 
and according to such Laws and Ordinances as are or shall hereafter 
be in force in Our said Colony. 

II. And We do hereby declare Our pleasure to be that there shall 
be an Executive Council for Our said Colony, and that the said Council 
shall consist of such persons as are now or may* at any time be 
declared by any law enacted by the Legislature of Our said Colony to 
be Members of Our said Council, and of such other*persons as Our 
said Governor shall, from time to time, in Our name and on Our 
behalf, but subject to any law as aforesaid, appoint under the Public 
Seal to be Members of Our said Council. 

III. And We do hereby declare Our pleasure to be that there shall 
be within Our said Colony a Legislative Council which shall consist 
of such members as at or immediately before the publication of these 
presents were members of Our said Council, and of such and so many 
other members as shall hereafter be from time to time nominated 
and appointed by Us under Our Sign Manual ajid Signet, or provision- 
ally appointed by Our said Governor until Our pleasure thereon shall 
be known : Provided, neverthele:^, and We do hereby declare Our 
pleasure to be, that the total number of the members of the said 
Legislative Council for the time being resident within Our said Colony 
shall not at any time, by such provisional appointments, be raised 
to a greater number in the whole than fifteen : Provided also that 
every member of Our said Council shall hold his place therein during 
Our pleasure, and shall be removable by any*instruction or warrant 
issued by Us under Our Sign Manual and Signet, and with the advice 
of Our Privy Council. 

lY. And We do authorize and empower Our said Governor, with 
the advice and consent of Our said Executive Council, by writs issued 
in Our name, to summon and call together the General Assembly of 
Our said Colony, and also irom time to time, in the lawful and 
accustomed manner, to prorogue the Legislative Council and the 
House of Assemblj/ 't^i Ofc said Colony, and from time to time to 
dissolve the said House of Assembly. 

V, And we do further authorize and empower Our said Governor, 
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with the advice and consent of the said Legislative Council and 
As^sembly of Our said Colony, to make laws for the public peace, 
welfare, and good government of Our said Colony. 

VI. And We do further authorize and empower Our said Governor 
to keep and use the Public Seal of Our said Colony for sealing all things 
whatsoever that shall pass the said Public Seal. 

VII. And We do further authorize and empower Our said Governor, 
in Our name and on Our behalf, to make and execute, under the said 
Seal, grants and dispositions of any lands which may be lawfully 
granted or disposed of by Us within Our said Colony. 

VIII. And We do further authorize and empower Our said 
Governor to constitute and appoint in Our name and on Our behalf 
all such Judges, Commissioners, Justices of the Peace, and other neces- 
sary Officers and Ministers in Our said Colony as may be lawfully 
constituted or appointed by Us. 

IX. And We do further authorize and empower Our said Governor, 
as he shall see occasion, in Our name and on Our behalf, when any 
crime has been committed within Our said Colony, or for which the 
offender may be-^ried therein, to grant a pardon to any accomplice, 
not being the act'^aal perpetrator of such crime, who shall give such 
information an'd evidence as shall lead to the apprehension and 
conviction of the principal offender ; and further, to grant to any 
offender convicted of any crime in any Court, or before any Judge, 
Justice, or Magistrate, within Our said Colony, a pardon, either free 
or subject to lawful conditions, or any respite of the execution of the 
sentence of any such offender, for such period as to Our said Governor 
may seem fit, and to remit any fines, penalties, or forfeitures, which 
may become due and payable to Us. Provided always that Our said 
Governor shall in no case make it a condition of any pardon or 
remission of sentence .-that the offender shall be banished from, or 
shall absent himself from Our said Colony. 

X. And We do further authoriz*^. and empower Our said Governor, 
so far as We lawfully may, upon sufficient cause to him appearing, 
to remove from his office, or to suspend from the exercise of the same, 
any person exercising any such office or place within Our said Colony, 
under or by virtue of any Commission or Warrant granted, or which 
may be granted, by Us in Our name, or under Our authority. 

XI. And We do hereby declare Our pleasure to be that, in the event 
of the death, incapacity, removal, or absence of Our said Governor 
out of Our said Colony, all and every the powers and authorities 
herein granted to you shall, until Our further pleasure is signified 
therein, be, and the same are hereby vested in such person as may be 
appointed by Us under Our Sign Manual and Signet, to be Our 
Lieutenant-Governor of Our said Colony, or if there shall be no such 
Lieutenant-Governor in Our said Colony, then in such person or 
persons as may be appointed by Us under C^r Sign Manual and Signet 
to admimster the Government of the same ; and, in case there shall 
be no person or persons within Our said Colony so appointed by Us, 
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then in the President for the time being of the Legislative Council of 
Our said Colony. 

XII. And We do hereby require and command all Our Officers and 
Ministers, Civil and Military, and all other inhabitants of Our said 
Colony, to be obedient, aiding, and assisting unto Our said Governor, 
or, in the event of his death, incapacity, or absence, to such person 
or persons as may from time to time, under the provisions of these 
Our Letters Patent, administer the Government of Our said Colony. 

XIII. And We do hereby reserve to Ourselves, Our heirs and 
successors, full power and authority from time to time to revoke, 
alter, or amend these Our Letters Patent as to Us or them shall seem 
meet. 

XIV. And We do further direct and enjoin that these Our Lettefs 
Patent shall be read and proclaimed at such place or places as Our 
said Governor shall think fit within Our said Colony of Newfoundland. 

In witness whereof We have caused these Our Letters to be made 
Patent. Witness Ourself at Westminster, the 28th day of March, in 
the Thirty-ninth year of Our Reign. 

By Warrant under the Queen’s Sign Manual. 

^C. ROMILLY.* 

Clause XI is amended by letters patent of July 17, 1905, 
to read as follows : — 

XI. In the event of the death, incapacity, removal, or absence of 
Our said Governor out of Our said Colony, all and every the powers 
and authorities herein granted to him shall, imtil Our further pleasure 
is signified therein, be, and the same are hereby vested in such person 
as may be appointed by Us under Our Sign Manual and Signet, to be 
Our Lieutenant-Governor of Our said Colon^^ or if there shall be no 
such Lieutenant-Governor in Our said Colony, then in such person 
or persons as may be appointed by Us under Our Sign Manual and 
Signet to administer the Government of the same ; and in case there 
shall be no person or persons within Our said Colony so appointed by 
Us, then in the President for the time being of the Legislative Council 
of Our said Colony. * 

Provided that, in the event of Our said Governor having occasion 
to be temporarily absent for a short period ffom the seat of Govern- 
ment, or from Our said Colony for the purpose of visiting Our 
Dominion of Canada on public business, he may in every such case 
by an Instrument under the Public Seal of Our said Colony, consti- 
tute and appoint Our Lieutenant-Governor, or if there be no such 
Officer or if such Officer be absent or unable to act, then any other 
person, to be his Deputy during such temporary absence, and in that 
capacity to exercise, perform, and execute for and on his behalf during 
such absence, but no loifger, all such powers and authorities vested 
in Our said Governor, by these Our Letters Patent, as shall in and by 
such Instrument be specified and limited, but no others. Every 
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sucli Deputy shall conform to and observe all such instructions as 
Our said Governor shall from time to time address to him for his 
guidance. Provided, nevertheless, that by the appointment of a 
Deputy as aforesaid, the power and authority of Our said Governor 
shall not be abridged, altered, or in any way affected, otherwise than 
We may at any time hereafter think proper to direct. Provided 
further that if any such Deputy shall have been duly appointed it 
shall not be necessary during the continuance in office of such Deputy 
for any person to assume the Government of Our said Colony as 
Administrator thereof, 

II 

INSTRUCTIONS passed under the Royal Sign Manual and 
Signet to the Governor and Commander-in-Chief of the 
Island of Newfoundland and its Dependencies. 

Bated March 28, 1876. 

VICTORIA R. 

Instructions to Our Governor and Commander-in-Chief in and over 
Pur Island of^’Newfoundland and its Dependencies, or, in his 
absence, to Omr Lieutenant-Governor, or the Officer Administering 
the Government of Our said Island and its Dependencies for the 
time being. 

Dated this 28th day of March, 1876, in the thirty-ninth year of 
Our Reign. 

WHEREAS by certain Letters Patent, bearing even date here- 
with, We have constituted, ordered, and declared that there shall be 
a Governor and Commander-in-chief (hereinafter called Our said 
Governor) in and over Our Island of Newfoundland and its Depen- 
dencies (hereinafter called Our said Colony). And We have thereby 
authorized and commanded Our said Governor to do and execute in 
due manner all things that shall b^^long to his said command, and to 
the trust We have reposed in him, according to the several powers 
and authorities granted or appointed him by virtue of the said Letters 
Patent and of the Commission to be issued to him under Our Sign 
Manual and Signet, and according to such Instructions as may from 
time to time be given to him, under Our Sign Manual and Signet, or 
by Our Order in Our Privy Council, or by Us through One of Our 
Principal Secretaries of State, and according to such Laws and 
Ordinances as are or shall hereafter be in force in Our said Colony. 
Now, therefore, We do by these Our Instructions under Our Sign 
Manual and Signet, declare Our pleasure to be, that Our said Governor 
for the time being shall with all due solemnity cause Our Commission 
under Our Sign Manual and Signet, aj^ointing Our said Governor 
for the time being, to be read and published in the presence of the 
Chief Justice of Our said Colony for the®* tinib being, and of the 
Members of Our Executive Council thereof ; and We do further 
declare Our pleasure to be that Our said Governor and every other 
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officer appointed to administer tiie Government of Our said Colony 
shall take the Oath of Allegiance in the form provided by an Act 
passed in the Session holden in the thirty>first and thirty-second 
years of Our Reign, intituled ‘ An Act to amend the Law relating to 
Promissory Oaths ’ ; and likewise that he or they take the usual oath 
for the due execution of the office and trust of Our Governor and 
Commander-in-chief in and over Our said Colony, and for the due and 
impartial administration of justice, which said oaths the Chief Justice 
for the time being of Our said Colony, or, in his absence, or in the 
event of his being otherwise incapacitated, the Senior Judge then 
present, or, failing such Judge, the Senior Member present of Our 
said Executive Council, shall and he is hereby required to tender and 
administer unto him or them. 

II. And We do authorize and require Our said Governor, from time 
to time, and at any time hereafter, by himself or by any other person 
to be authorized by him in that behalf, to administer to all and to 
every persons o» person, as he shall think fit, who shall hold any office 
or place of trust or profit, the said Oath of Allegiance, together with 
such other Oath or Oaths as may from time to tpne be prescribed 
by any Laws or Statutes in that behalf made and provided. • 

III. And We do require Our said Governor to communicate forth- 
with to Our Executive Council for Our said Colony these Our In- 
structions, and likewise all such others from time to time as he shall 
find convenient for Our service to be imparted to them. 

IV. And We do hereby direct and enjoin that Our said Executive 
Council shall not proceed to the dispatch of business unless duly 
summoned by authority of Our said Governor, and unless tlmee 
Members at the least (exclusive of himself or the Member presiding) 
be present and assisting throughout the whole of the meetings at 
which any such business shall be dispatched. • 

V. And We do further direct and enjoin that Our said Governor 
do attend and preside at the meetings of Our said Executive Council, 
unless when prevented by some necessary or reasonable cause ; and 
that in his absence such Member as may be appointed by him in that 
behalf, or, in the absence of any such Member, the Senior Member of 
the said Executive Council actually present shall preside at all such 
meetings, ^he seniority of the Members of the Council being regulated 
according to the order of their respective appointments as Members 
of Our said Council. 

VI. And We do further direct and enjoin that a full and exact 
Journal or Minute be kept of all the deliberations, acts, proceedings, 
votes, and resolutions of Our said Executive Council, and that at 
each meeting of the said Council the Minutes of the last ineeting be 
read over, confirmed, or aniended, as the case may require, before 
proceeding to the dispatch of any other business. And We do further 
direct that twice in each year a full transcript of all the Minutes of 
the said Council for the preceding half year be transmitted to Us 
through one of our Principal Secretaries of State. 
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YIL And We do further direct and enjoin that, in the execution of 
th^ powers and authorities committed to Our said Governor by Our 
said Letters Patent, he shall in all cases consult with Our said Execu 
tive Council, excepting only in cases which may be of such a nature 
that, in his judgement. Our service would sustain material prejudice 
by consulting Our Council thereupon, or when the matters to be 
decided shall be too unimportant to require their advice, or too 
urgent to admit of their advice being given by the time within which 
it may be necessary for him to* act in respect of any such matters. 
Provided that in all such urgent cases he shall subsequently, and at 
the earliest practicable period, communicate to the said Executive 
Council the measures which he may so have adopted, with the reasons 
thereof. 

VIIL And We do authorize Our said Governor, in his discretion, 
and if it shall in any case appear right, to act in the exercise of the 
power committed to him by Our said Letters Patent, in opposition 
to the advice which may in any such case be given to him by the 
Members of Our said Executive Council. Provided, nevertheless, 
that in every su>L case he shall fully report to Us by the first con- 
venient opportunity such proceeding with the grounds and reasons 
thereof. ^ 

IX. And whereas We have by Our said Letters Patent provided 
that the Legislative Council of Our said Colony shall be constituted 
in the manner therein appointed : Now We do declare Our pleasure to 
be that Five Members of the said Legislative Council shall be a 
quorum for the dispatch of the business thereof, 

X. And We do authorize and empower Our said Governor, from 
time to time, by an Instrument under the Public Seal of Our said 
Colony, to appoint one Member of the said Legislative Council to 
preside therein, and te' remove him and appoint another in his stead. 

XI. And We do confirm all Standing Rules and Orders heretofore 
made by Our authority for ensisring punctuality of attendance of 
the Members of the said Legislative Council, and for the prevention 
of meetings of the said Council being held without convenient notice 
to the several Members thereof, and for maintaining order and 
method in the dispatch of business, and in the conduct of all debates 
in the said Council ; and We do authorize and empower the said 
Legislative Council to make such other and further Rules and Orders 
as may to them appear requisite for the above-mentioned purposes, 
not being repugnant to these Our Instructions, or to any other 
Instructions which Our said Governor may receive from Us. 

XIL And We do further direct and enjoin that Minutes shall be 
regularly kept of the proceedings of the said Legislative Council, 
and that at each meeting of the said Cbuncil the Minutes of the last 
preceding meeting be read over, confirmed, or^amended, as the case 
may require, before proceeding to the dispatctTof any other business. 
And We do further direct and enjoin that Our said Governor shall 
transmit fair copies of the Journals and Minutes of the proceedings 
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of the- Legislative bodies of Our said Colony, which he is to require 

from the Clerks or other proper Officers in that behalf of the s&id 
Legislative Bodies. 

XIII. And whereas We have empowered Our said Governor, by 
Our said Letters Patent, to summon and call together the General 
Assembly of Our said Colony, We do further direct and enjoin that the 
persons thereupon duly elected to be Members of the said Assembly 
shall, before their sitting, take the said Oath of Allegiance, which 
Oath he shall commission fit persons, under the Seal of Our said 
Colony, to tender and administer unto them ; and until the same 
shall be so taken, no person shall be capable of sitting though elected. 

XIV. And in the enactment of Laws within Our said Colony, We 
do direct and enjoin that Our said Governor observes, as far as may 
be practicable, the following Eules and Instructions (that is to say) : — 

XV. The style of enacting such laws shall be by ‘ The Governor, 
Lieutenant-Governor, or Officer Administering the Government (as 
the case may be), Council and Assembly ^ and no other. 

XVI. In the passing of all laws, each difierent matter is to be 
provided for by a difierent law, without intermixpfg in one and the 
same law such things as have no proper relation to ^each other, and 
no Clause is to be inserted in or annexed to any Law which shall be 
foreign to what the title of such Law imports, and no perpetual 
clause is to be part of any temporary Law. 

XVII. Our said Governor is not to assenj; in Our name to any Bill 
of any of the classes hereinafter specified, that is to say : — 

1. Any Bill for the divorce of persons joined together in Holy 
Matrimony. 

2. Any Bill whereby any grant of Land or money or other donation 
or gratuity may be made to himself. 

3. Any Bill whereby any paper or other turrency may be made 
a legal tender, except the coin of the realm or other gold or silver coin. 

4. Any Bill imposing difierenti«rl duties. 

5. Any Bill the provisions of which shall appear inconsistent with 
obligations imposed upon Us by Treaty. 

6. Any Bill interfering with the discipline or control of Our forces ^ 
in Our saii Colony by land and sea. 

7. Any Bill of an extraordinary nature and importance, whereby 
Our prerogative, or the rights and property of our subjects not 
residing in Our said Colony, or the trade and shipping of the United 
Kingdom and its dependencies, may be prejudiced. 

8. Any Bill containing provisions to which Our assent has been 

once refused, or which have been disallowed by Us : — . x 

Unless such Bill shall contain a clause suspending the operation ot 
such BiU until the signification in Our said Colony of Our pleasure 
thereupon, or unless Our said Governor shall have satisfied hims^t 
that an urgent necessity*exists requiring that such Bill be brought 
into immediate operation, in which case he is authorized to assent m 
Our name to such Bill unless the same shall be repugnant to the law 
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of England, or inconsistent with any obligations imposed upon Us 
hy Treaty. But be is to transmit to us, by the earliest opportunity, 
the Bill so assented to, together with his reasons for assenting thereto. 

XVIII. And We do further direct and enjoin Our said Governor to 
transmit to Us, through one of Our Principal Secretaries of State, 
a transcript in duplicate of every Law which has been assented to by 
him in Our name, together with a marginal abstract thereof duly 
authenticated under the Public Seal of Our said Colony, and that 
such transcript shall be accompanied with such explanatory observa- 
tions as may be required to exhibit the reasons and occasions for pro- 
posing such laws ; and that in case any such law shall at any time 
be disallowed, and so signified by Us, Our Heirs and Successors, under 
Our or their Sign Manual and Signet, or by Order of Our or their 
Privy Council unto him, then such Law as shall be so disallowed shall 
from thenceforth cease, determine, and become utterly void and of 
none effect, anything to the contrary thereof notwithstanding. 

XIX. And whereas We have by Our said Letters Patent authorized 
and empowered our said Governor, as he shall see occasion, in Our 
name and on Ox&i behalf, to grant to any offender convicted of any 
crime in any Courd, or before any Judge, Justice, or Magistrate within 
Our said Colony, a pardon, either free or subject to lawful conditions : 
Now We do hereby direct and enjoin Our said Governor to call upon 
the Judge who presided at the trial of any offender who shall have 
been condemned to suffey death by the sentence of any Court within 
Our said Colony to make to Our said Governor a written report of 
the case of such offender, and such report of the said Judge shall by 
Our said Governor be taken into consideration at the first meeting 
thereafter which may be conveniently held of Our said Executive 
Council, where the said Judge may be specially summoned to attend ; 
and Our said Governor-r'shall not pardon or reprieve any such offender 
as aforesaid, unless it shall appear to him expedient so to do, upon 
receiving the advice of Our Executive Council therein, but in all 
such cases he is to decide either to extend or to withhold a pardon or 
reprieve, according to his own deliberate judgement, whether the 
Members of Our said Executive Council concur therein or otherwise ; 
entering, nevertheless, on the Minutes of the said Council a Minute of 
his reasons at length, in case he should decide any such qU;estions in 
opposition to the judgement of the majority of the MembeSrs thereof. 

XX. And We do further direct and enjoin that all Commissions 
granted by Our said Governor to any person or persons to be Judges, 
Justices of the Peace, or other officers, shall, unless otherwise provided 
by law, be granted during pleasure only. 

XXL And whereas Our said Governor will receive through one of 
Our Principal Secretaries of State a Bc>v)k of Tables in Blank, com- 
monly called the ‘ Blue Book to be annuallyjilled up with certain 
Eeturns, relative to the Revenue and Expenditure, Militia, Public 
Works, Legislation, Civil Establishment, Pensions, Population, 
Schools, Course of Exchange, Imports and Exports, Agricultural 
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Produce, Manufactures, and other matters in the said " Blue Booh ’ 
more paiticularly specified with reference to the state and condition of 
Our said Colony : Now We do hereby direct and enjoin that all such 
Eeturns be accurately prepared, and punctually transmitted to Us 
from year to year through one of Our Principal Secretaries of State. 

XXII. And whereas great prejudice may happen to Our Service 
and to the security of Our said Colony by the absence therefrom of 
Our said Governor, he shall not upon any pretence whatsoever quit 
Our said Colony without having first obtained leave from Us for so 
doing under Our Sign Manual and Signet, or through one of Our 
Principal Secretaries of State. 

V. E. 

• 

The powers given in the Letters Patent are not all 
revocable ; that in Clauses TV and V could not be wdthdrawTi 
save by Act of Parliament or local Act since it was first con- 
ferred in 1832 by Commission to the Governor.^ No power 
is given in regard to marriage licences, letters of adminis- 
tration, probate of wills, or the custody a|fii management 
of lunatics and idiots and their estates, as was^ione in two^of 
the Australian Letters Patent up to 1900.^ 


1 Campbell v. Hall, Cowp. 204; above, p. 3. C5f. Pari Pap,, H. C. 229, 
sess. 2, 1857, p. 3. 

^ South Australia and Queensland. In the others and in Kew Zealand it 
disappeared when permanent letters patent were issued, and in the case of 
Canada on confederation. The Newfoundland form omits in the Instructions 
the injunction contained in the Australasian Instructions up to 1892 that the 
Governor should promote the interests of the natives and guard them from 
oppression. No power of presentation to benefices is included, as in Canada up 
to federation and in the first Queensland commission in 1859. Cf. ex parte 
Jenkins, 2 P. 0. 258 ; New Brunswick Act 32 Viet, t 6. 



